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Most states have statutes that can be interpreted as 
exempting Christian Science parents from prosecution when 
their children die from medically untreated illnesses. 
Increasingly, however, such parents are prosecuted. This 
study addresses four questions. One, what is the context of 
the confrontation between Christian Scientists and the state 
over child faith deaths? Two, do the statutory exemptions 
immunize parents from prosecution? Three, are the 
exemptions constitutional? Four, does forcing parents to 
provide medical care violate the free exercise clause? 
The methodology is threefold: (1) description of the 
conflict's roots; (2) analysis of the issues of immunity and 
constitutionality; and (3) comparison of the number of 
deaths of Christian Science children from illnesses with the 
number of healings of Christian Science children from those 
illnesses, for the period 1967 to 1993 in the United States. 
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The conflict stems from historical competition 
within each of three pairs of institutions: church and 
state, religion and medicine, and family autonomy and child 
protection. Most exemptions violate the establishment 
clause. Given the ambiguity as to the scope of the 
exemptions, prosecution violates due process. It also often 
violates free exercise by impermissibly inquiring into 
religious beliefs. Christian Science treatment of five 
illnesses--bacterial meningitis, diabetes, leg bone cancer, 
Burkitt's lymphoma, and appendicitis--clearly places 
children at risk. Forcing parents to provide medical care 
for other illnesses violates their right to free exercise. 
2 
FAITH, MEDICINE, LAW, POLITICS, AND CHILDREN'S 
LIVES: A CASE STUDY OF CHRISTIAN SCIENCE 
CHILD FAITH DEATHS 
A THESIS 
SUBMITTED TO THE FACULTY OF CLARK ATLANTA UNIVERSITY 
IN PARTIAL FULFILLMENT OF THE REQUIREMENTS FOR 
THE DEGREE OF MASTER OF ARTS 
BY 
STEPHEN WHITMAN HERRICK 




Stephen Whitman Herrick 
All Rights Reserved 
PREFACE 
As a society, we seem sometimes to reach an impasse 
in human rights discussion. What one cultural perspective 
deems a right, another may see as an abuse. Many 
international human rights supporters, for example, regard 
judicial amputation1 as a human rights violation.2 Yet many 
Sudanese Muslims believe amputation can function as a 
divinely sanctioned and therefore useful punishment for 
government to impose. From the latter perspective, attempts 
to stop a judicial order of amputation can be seen, not as 
protecting a human right, but rather as infringing on one, 
in this case, free exercise of religion. 
When two fundamental rights appear to conflict, ve 
have few, if any, satisfactory methods of resolution. When 
such conflict stems from differing cultural or religious 
traditions, one approach is simply to conclude that no 
position is more justifiable than another. Sometimes 
referred to as cultural or moral relativism, this total 
abandonment of any concept of superior moral claim is 
unsatisfactory because it leaves society unable to identify 
or prevent any atrocity.3 
Another approach is to rank rights. The right of 
individuals not to be subjected to cruel and unusual 
punishment, for example, may be regarded by the larger 
society as one that takes precedence over a group's right to 
practice its religion. The problem with ranking rights lies 
not in the ranking itself but in the weakness of analysis 
that often accompanies it. Superior political position can 
lead the majority to a prejudicial assessment of a 
minority's claim. The majority may, for example, 
mischaracterize a practice of the minority or hold the 
minority to higher standards than those to which the 
majority holds itself. 
One frequent result is an overly broad and hence 
oppressive restriction on a minority practice. Obviously, 
the existence of some irreconcilable points of view is a 
fact of life unlikely to be eradicated. But before 
accepting a conflict of rights as unresolvable, should we 
not first ensure that the minority position is being fairly 
characterized and that criteria of legally acceptable 
behavior are being equitably applied? 
This question was on my mind when I came across 
commentaries on the prosecution of Christian Science parents 
whose children died following their parents' attempts to 
treat their children's illnesses without medical attention. 
On the face of it, the resolution to the problem is obvious, 
a "no brainer," as one prosecutor put it:4 the right of a 
child to live takes precedence over free exercise of 
religion. 
iii 
But as I investigated further, it became apparent 
that such prioritizing of rights in and of itself resolves 
little. For in this case, which right ultimately takes 
precedence is not in dispute. Christian Scientists agree 
with the bulk of society that children's lives are a 
superior claim. What is in dispute is the extent to which 
the law accommodates parental use of non-medical, 
religiously based treatment of illness and the extent to 
which exclusive use of such treatment endangers children's 
1ives. 
Common sense suggests that medical care is the only 
reliable health care. In marked contrast to the oft- 
reported tragic consequences of various unorthodox methods 
of healing, the record of modern medicine's accomplishments 
is so profuse and well-established as to be unquestionable. 
But is this the whole story?3 Parents in these 
cases are well-educated and apparently by every other 
societal criteria, very protective of their children's 
welfare. Would such parents simply watch their ill child 
die, as many commentators have come to describe the 
situation, rather than break a religious taboo? It is of 
course quite possible. It is also possible that a society 
for whom the exclusive use of religion-based healing is 
alien and inherently irrational might mischaracterize the 
situation. 
What is the lav, and what have these parents 
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actually been doing? This thesis is an attempt to find out. 
But as important as both the lives of children and 
freedom of religion are, I hope that this study can do more 
than shed light on these specific issues. Conflict of 
rights takes place in a variety of contexts all over the 
world. Attempts to resolve these conflicts can sometimes 
lead to widescale tragic human consequences including 
violent rebellion, the mass flight of refugees, the 
destruction of a culture or religion, and forced 
assimilation. 
For many groups of people, religion constitutes a 
fundamental part of their identity. For them, the choice 
between "faithfulness" to their religious Identity and 
"survival" as a religious group is unbearably cruel.® It is 
"an agonizing choice, a terrible choice, a frightening 
choice. It is, truly, Hobson's choice."-7 
If Christian Science parents are, in effect, 
sacrificing their children, then this Hobson's choice needs 
to be thrust upon them regardless. Determining the extent 
to which they are is the subject of this analysis. 
By analyzing in depth one conflict of rights, I hope 
to provide an example of how more thorough analysis may 
reveal in such a conflict a smaller area of contention than 
the public policy rhetoric suggests. That, in turn, may 
help limit the extent to which a majority imposes overly 
broad restrictions on a minority practice. 
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NOTES 
^Judicial amputation refers to forced removal of a 
limb as a legally imposed punishment for certain crimes. In 
the Sudan, an arm is removed from the shoulder down or a leg 
from the hip down. Sometimes both an arm and a leg, on 
oppposite sides, are removed. 
2Amnesty International, for example, has taken this 
position. Amnesty International, Amnesty International 
Report 1992 (New York: Amnesty International Publications, 
1992), 241. 
3Alan Bloom is among those who have raised this issue. 
See his Closing of the American Hind (New York: Simon and 
Schuster, 1987), 25, 30, 38-40. 
“John Kiernan, special prosecutor for the Christian 
Science case of Commonwealth v. Twitchell. interview by 
author, Boston, 28 July 1992. 
*The unnecessary death of children for religious 
reasons is so abhorrent that, at the risk of being 
redundant, perhaps I should clarify further the nature of my 
inquiry. Asking whether a particular activity, which is 
abhorrent, is indeed taking place is much different from 
questioning whether an abhorrent activity is indeed 
abhorrent. I am not raising the question: Can a religious 
objective justify the sacrifice of children? I am asking 
whether the law permits a religious practice that many 
regard as the sacrifice of children and whether children are 
indeed being sacrificed. 
Frederick Mark Gedicks, "The Integrity of Survival: A 
Mormon Response to Stanley Hauerwas," DePaul Law Review 42, 
no.1 (1992): 171. 
'"Ibid., 173. 
vi 
TABLE OF CONTENTS 
PREFACE  ü 
Chapter 
1. INTRODUCTION  1 
PART ONE 
LITERATURE REVIEW AND METHODOLOGY 
2. A DIVERSE DEBATE  12 
3. THE CHALLENGE OF METHODOLOGY  45 
PART TWO 
CONTEXT 
4. HISTORICAL BACKGROUND  73 
5. RELIGIOUS BACKGROUND  101 
PART THREE 
THE EXEMPTIONS AND DUE PROCESS 
6. THE EXEMPTIONS  137 
7. DUE PROCESS  170 
PART FOUR 
THE CONSTITUTIONALITY OF THE EXEMPTIONS 
8. EQUAL PROTECTION  187 
9. ESTABLISHMENT OF RELIGION  201 
PART FIVE 
FREE EXERCISE ISSUES 
10. IMPERMISSIBLE INQUIRY  215 
11. BURDEN AND COMPELLING INTEREST  224 
12. LEAST RESTRICTIVE MEANS  265 
13. CONCLUSION  288 




Some religious groups encourage their members to use 
spiritual healing rather than medicine to treat illness. 
Occasionally children die when parental attempts to use 
spiritual healing prove unsuccessful. The number of child 
faith deaths in the United States during the last 15 years 
is estimated to be as high as 150.1 
The law has generally required parents to seek 
medical aid for seriously ill children. But historically 
there have been few prosecutions when parents for religious 
reasons have not sought aid,2 and until 1988 any felony 
convictions inevitably have been reversed on appeal.3 
Moreover, in the mid-1970s the vast majority of states 
passed religious-exemption laws that many public officials 
treated as immunizing the faithful from prosecution."* 
Beginning in 1982, however, many prosecutors began 
to interpret the exemptions as inapposite when a child's 
death resulted. Over the past last eleven years, there have 
been roughly twenty convictions of parents for such deaths.5 
The issue has attracted widespread public interest. 
In addition to being in hundreds of stories in the national 
press, over the last five years the issue has been the focal 
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subject of a novel,6 a feature-length film,7 an episode in a 
television-drama series,6 and an edition of Sixty Minutes.3 
The topic is important because two human rights-- 
that of a child to live and that of the parents to practice 
their religion, including raising their children in their 
faith—appear to be at stake and at odds.10 Moreover, the 
need to learn how to reconcile freedom of religion with 
other conflicting claims is likely to grow as the country 
continues to diversify culturally. 
Over twenty different religious groups eschew 
medical treatment for themselves and their children.11 This 
study will examine the issue of child faith deaths with 
respect to the Christian Science Church.12 
Ihs_2âüJie_al ..this case ..S-tyfly 
Why choose this particular group? One, it is the 
largest and most politically influential of the spiritual 
healing groups. It is primarily responsible, for example, 
for the passage and retention of religious exemptions to 
child neglect, endangerment, or abuse statutes.13 Two, its 
approach to healing appears to be the most empirically 
oriented and thus more conducive to social science study. 
Since its founding, the Church has published testimonies of 
almost 54,000 Christian Science healings.14 
What distinguishes this study from previous ones is 
its interdisciplinary approach, neutrality towards healing 
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methods, and timeliness. The issue of child faith deaths 
intersects four disciplines--law, medicine, politics, and 
religion—and this study incorporates all four approaches. 
Previous research generally appears to be premised on an â. 
priori position as to whether Christian Science healing is 
effective. To the extent that a determination regarding 
Christian Science's effectiveness is relevant, this study 
relies on analysis of the generally available empirical 
data. Finally, writing in early 1994 affords exceptional 
timeliness and allows consideration of two recent, relevant 
court decisions: Church of Lukumi Bablalu Ave v. City of 
Hialeah155 and Commonwealth v. Twitchell.16 
The Problem 
The specific problem this study addresses is this: 
whether parents using Christian Science instead of medical 
care for their children's illnesses should be prosecuted 
when their children subsequently die. The problem is 
addressed in response to four questions: 
1. What is the historical and religious context of the 
government's confrontation with the Christian Science Church 
over child faith deaths? 
2. Do the spiritual-healing exemptions to parental medical 
negligence statutes immunize Christian Science parents 
involved in child faith deaths from prosecution under other 
statutes such as manslaughter? 
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3. Are the spiritual-healing exemptions to parental medical 
negligence statutes constitutional? 
4. Does law requiring all parents to provide their minor 
children with medical care violate the right to free 
exercise of religion? 
Definition of Terms 
Several terms need to be defined in order to clarify 
their specific use in these questions. "Spiritual-healing 
exemption" refers to statutory language that, on the basis 
of religion, excuses some people from compliance with 
generally applicable laws. "Children," refers to persons 
under eighteen years of age. 
Two different terms are commonly used to describe 
nonmedical, religion-based approaches to healing physical 
illnesses: spiritual healing and faith healing. The 
Christian Science Church uses the former; its critics 
generally use the latte.17 Christian Scientists object to 
the use of the term "faith healing" because they believe it 
carries connotations, such as the idea that religion-based 
healings are miracles, a concept which is alien to Christian 
Science doctrine. I will use the Christian Science Church's 
term on the principle that respect for minority groups calls 
for deference to their terminology unless there are 
compelling reasons for doing otherwise. Moreover, spiritual 
healing is not strictly an insider's term; it is commonly 
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used as a category In library databases. When using the 
term, I refer to the exclusive use of such non-medical 
healing. Orthodox Christian Science treatment excludes 
medical care, and it is only when spiritual healing is used 
in the absence of medical care that legal issues arise. 
In public discussion of the issue, two different 
terms are used to describe deaths from illnesses treated 
exclusively with religion-based healing: "faith deaths" and 
"losses." Critics often use the former;10 Christian 
Scientists prefer the latter.13 The term "faith death" 
might offend the faithful because it suggests that the cause 
of death is reliance on faith. (When someone dies following 
medical care it is not spoken of as a "medical death.") 
Nonetheless, the term "loss" is not only euphemistic but 
unclear. When an attempt to heal fails, there can be loss, 
even when death is not a consequence. Therefore, this 
study uses the term "faith death." 
Among public policy actors, there is disagreement as 
to the scope of the term "medical neglect." The Department 
of Health and Human Services excludes from its definition 
religiously motivated failure to provide medical care.20 
The American Academy of Pediatrics pointedly does not.21 
Use of appropriate terminology is further complicated by the 
fact that parental negligence may fall under various rubrics 
in state statutes: child neglect, endangerment, or abuse; 
or, if death results, possibly manslaughter. This study 
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introduces the neologism "parental medical negligence," and 
uses it to refer to any failure on the part of a parent to 
provide his or her child with necessary health care. 
Finally, in this study grammatically unwarranted 
capitalization of two terms carries particular significance. 
When "court" is capitalized, it refers to the U.S. Supreme 
Court. When "church" is capitalized, it refers to the 
Christian Science Church. When church is lower-case, it 
refers to religious institutions generally and is not meant 
to exclude non-Christian religions that use other terms to 
describe their houses of worship. 
C-oncluslon 
Before concluding this chapter, it is important to 
register the role of my personal values in this research and 
to lay out the structure for the remainder of the text. 
Of particular relevance to this research are two biases: 
one, I believe free exercise of religion holds an especially 
important place among constitutional rights; and two, I 
nonetheless do not believe its value to be absolute, 
regardless of what claims, such as a child's right to live, 
might be in conflict with it. 
This study is structured into five parts. Part 1 is 
introductory, with chapter 2 reviewing the literature and 
chapter 3 describing the methodology. In part 2, chapters 4 
and 5 provide, respectively, the historical and the 
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religious background. Part 3 describes the spiritual¬ 
healing exemptions in chapter 6 and examines issues of due 
process in chapter 7. Part 4 reviews the constitutionality 
of the exemptions, with chapter 8 discussing egual- 
protection issues and chapter 9 establishment concerns. 
Part 5 reviews free-exercise issues: chapter 10 looks at 
impermissible inquiry; chapter 11, burden and compelling 
interest; and chapter 12, least restrictive means. Chapter 
13 concludes the study. 
The interdisciplinary nature of this study calls for 
examining a wide range of literature. This is the task of 
the next chapter. 
NOTES 
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faith-death criminal case pending before any U.S. court. 
x>7See, e.g., Coalition to Repeal Religious Exemption 
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PART ONE 
LITERATURE REVIEW AND METHODOLOGY 
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CHAPTER 2 
A DIVERSE DEBATE 
Most of the discussion relevant to the issue of 
Christian Science and child faith deaths falls into one of 
two broad categories: appropriate legal parameters for 
accommodation of the practice of religion in general; or, 
legal accommodation specifically of parental use of 
spiritual healing on children. 
Accommodation of Religion in general 
Church confrontation with the state is, of course, 
not unique to Christian Science. Over the course of 
American history, a number of religious groups have clashed 
with the government for a variety of reasons. These clashes 
have led a number of legal scholars to engage in a lively 
debate on the limits of legal accommodation of religious 
practice. 
Before discussing this debate, it is helpful first 
to delineate its scope. There are several issues around 
which there is no disagreement. Virtually all commentators 
agree that there is absolute freedom for mere religious 
belief. It is only when belief finds some expression in 
conduct that government regulation is possible. Virtually 
all agree that internal organizational issues of a religious 
12 
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group,1 providing that some can be indentified as 
exclusively internal,2 are generally beyond the jurisdiction 
of the government. Virtually all agree that a government 
regulation whose specific intent is to impose a burden on a 
particular faith is illegal. Finally, even those who 
advocate a government policy that facilitatives 
accommodations recognize limits. They acknowledge that some 
religious conduct is beyond the pale of what government 
should accommodate. They also believe that the 
establishment clause constrains government from accomodative 
action whose specific purpose is to advance a particular 
religion. 
General Positions on Accommodation 
What is in dispute is the extent to which government 
should accommodate religious practice by requiring or 
allowing a religious exemption to an otherwise generally 
applicable law of neutral intent. 
American government affords two main ways 
accommodation can occur. One is permissive accommodation, 
whereby a legislature uses its discretion to enact an 
exception to an otherwise generally applicable law. The 
other is mandatory accommodation, whereby a court rules 
that, in order for a law to be constitutional, an exception 
to the otherwise generally applicable law must be made. 
Permissible accommodation is sometimes called discretionary 
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or legislative accommodation because it is made by a 
legislature at its own discretion. Mandatory accommodation 
is sometimes called court-ordered accommodation because in 
such cases the judiciary forbids the application of a lav to 
people of eligible religious persuasions. 
The debate on this issue breaks out into four main 
positions, depending on support, or not, for various 
combinations of these two accommodative mechanisms.3 These 
positions are as follows: no accommodation, whose chief 
advocate is Kurland;4 accommodation at the discretion of 
legislatures, whose chief advocate is Marshall;® court- 
ordered accommodation only, whose chief advocate is Lupu;c 
and both legislatively permitted and court-ordered 
accommodations, whose chief advocate is McConnell.7 
flo Accommodation 
The no-accommodation position of Kurland is one of 
"formal neutrality:"8 
Government cannot utilize religion as a standard for 
action or inaction because [the First Amendment's 
religion] clauses prohibit classification in terms 
of religion. . . 
This position is called formal neutrality, as 
opposed to substantive neutrality, because it is merely the 
law's intent that matters, not its effect. It is a position 
that the free exercise clause does not require exemptions 
nor do legislatures have discretion to make them. 
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Legislative Accommodation only 
Those who favor accommodating religious practice 
only at the discretion of the legislature maintain that the 
Constitution does not require religious exemptions but 
legislatures are free to make them. Marshall and West 
provide a number of reasons why constitutionally mandated 
religious exemptions should and can be avoided. 
According to Marshall, they should be avoided for 
four reasons.10 One, exempting a particular group of people 
from an otherwise generally applicable law raises a question 
of equal treatment. Two, a constitutionally compelled 
religious exemption suggests that perhaps government is 
favoring one religion over another and thus violating the 
establishment clause. Three, in order for only legitimate 
claims to exemption to be accommodated, government must 
determine what is religion and what is not, an extremely 
difficult and inappropriate undertaking for a government. 
Four, the communal-rights nature of most free exercise 
claims does not fit well within the individual-rights nature 
of our Constitution. 
West concurs with Marshall's first three reasons, 
plus he adds additional ones.11 According to West, 
religious exemptions foster acrimonious social division 
because groups who are exempted from undesirable legal 
duties, such as taxation, are resented by those who are not. 
Exemptions encourage bogus claims, thus fostering 
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unfairness. Finally, because of the difficulties of 
defining what qualifies as legitimate religious behavior and 
what does not, exemptions result in arbitrary Court 
rulings.12 
Marshall says constitutionally mandated religious 
exemptions can be avoided by limiting free exercise claims 
to cases of religious expression, as opposed to other kinds 
of religious conduct, and then treating them simply as any 
other freedom-of-expression case would be treated.13 That 
way religious claims of First Amendment protection are not 
favored over secular ones.1"* 
Marshall does not fully explain his willingness to 
allow for legislative enactment of religious exemptions.10 
But West posits two main reasons in support of permitting 
them. One, history suggests that not all legislative 
exemptions were regarded as unconstitutional.ie Two, 
legislatures often create exemptions for particular groups, 
such as "businesses that might be unduly harmed."17 If 
legislatures can exempt secular groups, they must be able to 
do so for religious groups. 
Court-Ordered Accommodation Only 
Lupu summarizes his position in support of courts 
mandating exemptions and against legislatures enacting any 
exemptions other than those court-ordered, as follows: 
When government is acting to . . . respect 
constitutional rights, I am emphatically for the 
result. . . . When government goes beyond what the 
17 
Constitution compels, however, it is privileging 
religious claims in ways likely to offend 
constitutional norms and to reflect poor 
statecraft.io 
He sees legislatures as forums prone to exacerbate unequal 
treatment of religion because more socially deviant faiths 
and faiths of small local constituency tend not to get much 
of a hearing there, whereas larger and more socially 
acceptable faiths do.19 In the courts, the smaller and less 
popular religious groups would be at less of a disadvantage 
than they would in the legislative arena because courts are 
less vulnerable to constituency pressures. 
Legislatively Permitted end 
Court-Ordered Accommodations 
McConnell posits four reasons that the free exercise 
clause sometimes requires the court to order accommodations 
and generally allows legislatures to make additional ones 
beyond those court ordered. One, the purpose of the First 
Amendment is "the preservation of the autonomy of religious 
life."20 Two, there is a need for a check on the 
inadvertant discrimination against religious practice that 
majoritarian-dominated legislatures are disposed to enact.21 
Three, history shows the framers accepted legislative 
accommodations.22 Four, without accommodations, "many 
otherwise beneficial laws would interfere severely with 
religious freedom."23 
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Related Discussions of History and Theory 
These four positions in the debate on religious 
accommodation use a combination of different analytical 
approaches: textual,2* doctrinal, historical, and 
theoretical. Because textual analysis of the religion 
clauses2* rarely takes place without analyzing their 
historical context, textual analysis tends to be subsumed 
within the historical literature.26 With respect to 
doctrinal analysis, the debate is not about what the Court's 
current doctrine is. Since Smith v. Employment Division. 
Dept, of Human Resources of Oregon,2-7 the broad outlines of 
its doctrine are clear.20 Rather, the debate centers on 
whether Smith doctrine is consistent with the constitutional 
framers' intent and whether it is wise.23 Consequently, the 
historical and theoretical discussion about the religion 
clauses is now reviewed. 
Historical Analysis 
Many scholars believe that historical analysis, 
while perhaps not probative, can nonetheless yield 
persuasive evidence regarding the original intent the 
framers of the Constitution had with respect to religious 
liberty. Other authors, however, seriously question the 
utility of such analysis, at least when applied to the 
religion clauses. 
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Believers in historical analysis 
Among those who believe in the utility of historical 
analysis, there is general concurrence that the evidence 
supports legislative exemptions. What is in dispute is 
whether constitutional exemptions are consistent with the 
framers' intent. Adams and Emmerlich, as well as McConnell, 
argue, and Rodney Smith suggests, that the framers intended 
that there be both constitutionally mandated and 
legislatively permissible free exercise exemptions. Malbin 
and Hambuger, on the other hand, each argue that the framers 
intended to permit legislative exemptions only. 
Arguments for mandatory exemptions. Adams and 
Emmerich note that the nation's founders accommodated 
Quakers and others, who for religious reasons objected to 
oaths,30 by writing into the federal and into many of the 
state constitutions an option for elected officials to 
affirm, instead of swear, allegiance to the constitution.31 
In addition, the framers often wrote conscientious objector 
exemptions into military conscription laws. 
McConnell notes these exemptions and more.32 Prior 
to the adoption of the Constitution, a number of states, for 
example, had established churches for which they imposed 
religious assessments. It was common for religious groups 
who opposed mandatory church support to be exempted from 
these taxes. In addition, McConnell argues that Madison, as 
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opposed to Jefferson, Is the key figure to whom one should 
look for the framers' understanding of the religion 
clauses.33 In Madison's "Memorial and Remonstrance,"34 
McConnell finds Madison articulating a thesis fundamentally 
supportive of religious exemptions-- the concept that the 
claim of religious obligations on an individual's behavior 
is superior to that of civil obligations.30 McConnell 
concedes that the evidence in support of legislative 
exemptions is far stronger than that which supports 
constitutionally mandated exemptions. Nonetheless, he 
argues that on balance the historical evidence supports 
constitutionally mandated exemptions as well.36 
Though Rodney Smith does not take a position 
specifically on religious exemptions, the implications of 
his historical research suggest that exemptions are 
sometimes constitutionally mandated. Like McConnell, he 
sees Madison as the "predominant" actor in the passage of 
the First Amendment.37 Moreover, Smith attributes a highly 
expansive view of free exercise to Madison: 
Madison believed that religious exercise could not 
be abridged by the state except when the very 
existence of the state was manifestly endangered or 
when the exercise of one's religion infringed upon 
another person's religious liberty.30 
Arguments against mandatory exemptions. Noting that 
the records of the Congressional debates are too incomplete 
to be conclusive, Malbin holds that the late 1770s and early 
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1780s debate in Virginia is the best indicator o£ the 
framers' understanding of free exercise, Virginia denizens 
Jefferson and Madison, after all, were the most vociferous 
advocates nationally of free exercise.39 According to 
Malbin, no one in Virginia other than Madison argued that 
religious conduct should be judged differently from secular 
conduct."*0 Moreover, of the two national leaders, Malbin 
sees Jefferson as the more influential in the outcome of the 
religious-liberty debate."*1 
Hamburger also contends that constitutional 
exemptions were not what the framers had in mind. He notes 
that religious-liberty clauses in early state constitutions 
prohibited not just nonpeaceful behavior but any behavior 
that interfered with the state's ability to require 
obedience to legally enacted civil obligations. He also 
argues that Madison's writings fail to support 
constitutional exemptions."*2 
Skeptics of Historical Analysis 
A number of scholars regard the historical record as 
too inadequate to be persuasive regarding the framers' 
intent with respect to the religion clauses. Curry says 
that the framers' purpose in passing the First Amendment was 
more rhetorical than substantive: 
The passage of the First Amendment constituted a 
symbolic act ... an assurance . . . [that] the 
federal government was not going to reverse any of 
the . . . religious liberty [of] the states. 
Because it was making explicit the non-existence of 
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a power, not regulating . . . one that existed, 
Congress approached the subject in a somewhat hasty 
and absentminded manner.43 
Levy argues that the nation has changed so much 
since ratification that we should abide by the framers' 
purposes only to the extent that it still makes sense to do 
so today. He notes that our constitutional history provides 
a stark example of how doing otherwise can be disastrous: 
If we followed the framers . . . blindly, we would 
be duplicating the method of the Dred Scott decision 
by freezing the meaning of words at the time they 
became part of the Constitution.44 
Gey believes the difficulties inherent in 
ascertaining the framers' intentions regarding religious 
liberty to be so serious that valid conclusions cannot be 
drawn from the process.43 He notes that a researcher must 
make choices such as who among the various drafters and 
ratifiers should be regarded as framers and which of their 
statements (from the very incomplete historical records) 
should be regarded as indicative of their intent. Paulsen 
points out the great diversity of opinions held by the 
various framers.46 Gey concludes that "there are as many 
different ways to read the original intent of the framers as 
there are judges and constitutional theorists."47 
Theoretical Discussion 
The debate about theory asks whether there are valid 
justifications--independent of constitutional text, history, 
or precedent—for according religious liberty special 
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constitutional protection. Three secular justifications 
are most- commonly offered,4® and religious justifications 
are sometimes also given.4® 
The secular reasons are avoidance of civil strife, 
cultivation of civic virtue, and facilitation of pluralism. 
The civil-strife justification holds that religion is likely 
to be a highly disruptive force in our society unless 
society accommodates religious differences. The civic- 
virtue justification states that a virtuous citizenry is 
essential to the well-being of a democratic republic. 
Because the people and their representatives are empowered 
to enact their will into law, it is desireable for them to 
be morally well-educated, and religion facilitates that. 
The pluralism justification argues that facilitating the 
existence of variety of factions, in this case religious 
groups, forestalls the possibility of tyranny of any one 
faction over the others. 
Arguments against secular 
justifications 
A number of authors regard these reasons as 
inadequate justifications for according religion a special 
place in law. 
Civil strife. Michael Smith suggests that religion 
may not be as divisive a force as it once was and thus may 
no longer need special protection.BD Stephen Smith wonders 
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whether governmental accommodations necessarily reduce 
political acrimony concerning religion. He speculates that 
accommodations may sometimes exacerbate, as opposed to 
assuage, religion-based discord.51 
Civic virtue. Tushnet argues that in today's 
society there are a variety of means of engendering civic 
virtue and that therefore religion does not deserve special 
protection.®2 Gey points out the irony of attempting to use 
a generally undemocratic institution, such as religion, as 
a vehicle for fostering democracy.53 Stephen Smith notes 
that even if one could make the case that religion develops 
positive morality better than any other institution, it does 
not necessarily mean religion warrants unusual protection 
from state intervention. One might just as readily argue 
that an institution that is so important to society's 
welfare should be regulated by the state.54 
Pluralism. Stephen Smith wonders why, among the 
various kinds of pluralisms that might be beneficial to 
society, religious pluralism deserves special treatment. He 
also observes that while religious pluralism might mitigate 
against factional tyranny, it may at the same time interfere 
with the attainment of "genuine political community."®s 
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Arguments for secular 
justifications 
One finds more arguments against these secular 
justifications than one finds for them. Nonetheless, there 
are a few advocates. 
Civil strife. Tushnet calls avoidance of civil 
strife "the best explanation for toleration."56 Practically 
speaking, he says, it may be better to simply create a 
religious exemption to a law than to try to cope with 
vehement religious opposition to it.57 
Civic virtue. McConnell argues that no institution 
has played a more important role in the cultivation of civic 
virtue than the church.58 
Pluralism. Garvey supports a classic argument for 
pluralism: intermediary groups between the government and 
the individual help protect the individual from the awesome 
power of the state.5* Making a case for the essential role 
of religious pluralism over and above that of other kinds of 
pluralism is Monsma, who argues that without religious 
pluralism overall societal pluralism is seriously 
constrained.6 ° 
Religious justifications 
In addition to the three secular justifications for 
giving religion special treatment in law, religious 
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justifications are sometimes posited as well. McConnell 
argues that religious authority is a higher authority than 
civil authority and thus has a prior claim on an 
individual's conduct.*1 Garvey points out that without 
religious exemptions, minority faithful can get caught in 
"conflicting duties," the duty to the state's law versus the 
duty to God's law, forcing the individual into the untenable 
situation of having to violate one law or the other 
regardless of how one acts.62 
Religious Exemptions and Child Faith Deaths 
Having reviewed the debate about religious 
accommodation in general, the literature regarding religious 
exemptions specifically for the use of spiritual healing on 
children will now be examined. Positions on the legality of 
parents using spiritual healing instead of medical care tend 
to be premised partly on beliefs regarding whether Christian 
Science is effective. Consequently, after a review of the 
legal debate, related literature concerning the extent to 
which Christian Science can serve as effective health care 
for children is discussed. 
Legal Debate 
Four main issues arise in the debate about the 
legality of parents using spiritual healing: parens 
patriae63 versus free exercise of religion, due process, 
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establishment of religion, and inquiry into reasonableness 
of religious beliefs. 
Parens. Patriae v. Free Exercise 
The focal issue for most commentators is whether the 
parens patriae interest of the state in protecting 
children's welfare overrides parental rights of family 
autonomy and free exercise of religion. Two public policy 
groups, Children's Healthcare is a Legal Duty (CHILD) and 
the Coalition to Repeal Exemptions to Child Abuse Laws,64 as 
well as a number of individual commentators,65 hold that the 
state's parens patriae interest takes precedence. In The 
Law's Response When Religious Beliefs Against Medical Care 
Impact on Children. Rita Swan, head of CHILD and the 
country's leading advocate against exemptions, argues that 
exemptions deny equal protection to children whose parents 
use spiritual healing.66 
Ingram and Robinson, on the other hand, each support 
exemptions. Ingram maintains that parents have a right to 
place their child's spiritual well-being over the child's 
physical well-being.67 Robinson believes that parents have 
a superior claim to that of the state to look after the 
welfare of their children.68 
Due Process 
A second and very common issue raised about the 
prosecution of parents in these cases is that of due 
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process: does the law give parents adequate fair notice of 
what the required behavior is? The question arises because 
different statutes can be applied to the same situation. 
Statutes that require parents to provide their children with 
necessary medical care often also specifically exclude 
religiously motivated parents. Manslaughter statutes, 
however, do not contain religious exemptions. Thus, parents 
may find themselves prosecuted under one statute 
(manslaughter) for behavior which another statute (child 
neglect) appears to explicitly permit. Clark,co Manion,70 
Monopoli, 7:L Treene72 and most other commentators73 believe 
that the law in such cases fails to give parents fair 
notice . 
But their recommendations as to how to deal with the 
problem differ. Clark calls for amending the statutes to 
unambigiously immmunize religiously motivated parents from 
prosecution.74 Treene believes the statutes should be 
revised to make clear to parents that they have a duty, 
regardless of religion, to seek medical care when their 
children's illnesses are life threatening.75 Monopoli 
argues that the exemptions should be repealed.76 
Establishment 
A third issue is whether religious exemptions 
violate the establishment clause by favoring members of some 
religions over others when parental medical negligence is 
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involved. Swan implies that exemptions, amounting to 
endorsement, violate the establishment clause;77 Clark 
claims they do not.78 
Permissible Inquiry Into Religion 
A fourth issue is the constitutionality of the 
courts' inquiries into the reasonableness of the parents' 
religious beliefs. Clark,78 Monopoli,80 Egan Smith,01 and 
Steckler82 say such inquiry is constitutionally 
impermissible. Nobel, on the other hand, argues in favor of 
such inquiry, saying that defendants should be allowed to 
defend the reasonableness of their behavior by introducing 
into the courtroom evidence of the effectiveness of their 
healing method.03 
Christian Science and its Effectiveness 
The strength of the state's parens patriae interest 
is based largely on the extent to which use of Christian 
Science as health care threatens children's health. 
Consequently, the literature about Christian Science and its 
effectiveness, or lack thereof, is reviewed next. 
Christian Science Practice 
Three works officially form the foundation of 
Christian Science Church policy and practice. Science and 
Health, by Church founder Mary Baker Eddy, explains the 
doctrines and tenets of the faith.e'4 Prose Works, a 
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collection of everything else written by Eddy, provides 
further official elaboration on Christian Science 
practice.os The Church Manual outlines Church policy and 
structure.ae 
Unofficial, critical assessments of Christian 
Science organizational structure, policy, and practice are 
provided by Braden07 and Brenneman.00 
Christian Science Effectiveness 
Whether Christian Science is effective or not is 
debated in biographies of the Church's founder and in 
empirical analyses of the Church's healing record. 
Biographies 
Christian Science is premised in part on the 
conviction that the religion's founder consistently 
practiced spiritual healing. Doubts about the extent she 
actually did would call into question the effectiveness of 
Christian Science healing generally. 
The two major biographers of Eddy are Dakin and 
Peel, the former a detractor and the latter a defender. 
Incorporating and expanding on the work of an important 
earlier biographer,03 Dakin claims Eddy never really healed 
herself or others, that in her later years she often used 
physicians and drugs, and that the Church experienced 
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frequent spiritual-healing fatalities including those of 
children.3 ° 
There are a number of Church-approved biographies 
which attempt to refute such criticisms. Most prominent 
among them is Peel's three-volume opus, Mary Baker Eddy.91 
It counters, with extensive documentation, most of Dakin's 
and other critics' negative assertions. The serious problem 
with Peel's biography is that the Church archival material 
upon which Peel heavily relies is unavailable to other 
scholars.92 
Empirical Analyses 
Empirical analyses center around whether the 
Christian Science healing method poses a risk to those who 
use it. There are epidemiological studies of the longevity 
of Christian Scientists, documentations of the available 
empirical record regarding Christian Science healing, and 
bioethical discussions as to what constitutes acceptable 
risk in choice of healing method. 
Epidemiological studies. Of the epidemiological 
studies,93 Simpson has done the more methodologically sound 
ones.9"* They suggest that Christian Scientists live on 
average slightly less long than non-Christian Scientists. 
The Church has replied that the studies are flawed.99 
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Empirical healing record. With respect to 
documentation of the healing record, the Church documents 
its successes; its critics document its failures. The 
Church's periodicals, the Christian Science Journal and the 
Christian Science Sentinel.9C carry testimonials of healing 
in each issue. Many of these are published in the book A 
Century of Christian Science Healing.0,7 Peel has authored 
several works arguing the success of Christian Science 
healing, most notably Spiritual Healing in a Scientific 
Age,°° which includes a number of affidavits and, in some 
cases, medical histories. 
The Church's most specific rebuttal to those 
critical of the use of Christian Science healing on 
children, Freedom and Responsibility: Christian Science 
Healing for Children, contains "An Empirical Analysis of 
Medical Evidence in Christian Science Testimonies of 
Healing, 1969-1988.The evidence includes that of 
healings of children, eighty-eight of which an "examining 
doctor pronounced [the] child's illness life threatening." 
Several authors have documented unsuccessful uses of 
Christian Science. Children's Healthcare is a Legal Duty 
(CHILD), in Cry, the Beloved Chi ldren3-00 and its 
newsletters,2-01 has documented twenty-one faith deaths of 
Christian Science children. Two apostates, Brenneman102 and 
Simmons,103 have each written of their personal experience 
of not being healed through Christian Science. Brenneman 
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attributes Christian Scientists' 
their practice to self-delusion. 
Blessings: Faith Healing on Trial 
documentation of the Glaser child 
has documented the Sheridan child 
belief in the success of 
Brenneman's work, Deadly 
. is also a thorough 
faith death.104 Damore 
faith death.105 
Bioethics. Finally, there are biotheical 
discussions about acceptable risk in choice of healing 
method. The American Academy of Pediatrics argues that in 
health situations for which medical intervention has proven 
effective, and in which there is substantial threat of death 
or serious permanent damage, medical care should be required 
for children.106 Battin sees an ethical lapse in the 
Church's encouragement of the use of spiritual healing 
because the information the Church provides on the efficacy 
of such healing is an inadequate basis for rationally 
assessing the risk involved.107 
The Church argues that use of Christian Science 
healing on children is not an unacceptable risk.106 
Interestingly, a few physicians have come to the defense of 
Christian Scientists, most notably Mendelsohn109 and 
Robin.110 They argue that medicine is such an inexact 
science that Christian Science parents should not be legally 
required to use it. Robin believes medicine's risks are 
severely underrated.111 Mendelsohn asserts that modern 





The literature reveals substantial disagreement over 
the extent to which the state must allow religious 
exemptions to generally applicable laws. Most agree, 
however, that legislatures should be free to provide 
exemptions, and a few believe that sometimes exemptions 
should be court ordered. When the concept of accommodation 
is applied specifically to the issue of child faith deaths, 
however, most writers conclude that the state's parens 
patriae interest supercedes any claims of free exercise or 
of parental right to family autonomy. Their conclusion 
appears to be based partly on an assumption, which is shared 
by most pediatricians and child advocacy groups, that 
Christian Science treatment is ineffectual. The Christian 
Science Church counters that there is sufficient evidence of 
Christian Science healing to mandate that Christian Science 
parents' free exercise be respected. 
The diversity of expertise and opinions represented 
in the literature about church and state and the issue of 
child faith deaths suggests the complexity of analysis 
necessary to address the issue. Three factors complicate 
its study: (1) the difficulty social science has in 
examining religion and politics, (2) the abstruse nature of 
religious-liberty jurisprudence, and (3) the fact that 
constitutional "cases involving children are particularly 
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difficult."113 Forging a methodology out of this complexity 
is the subject of the next chapter. 
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CHAPTER 3 
THE CHALLENGE OF METHODOLOGY 
This is an analytical case study. It examines in 
depth a particular situation in order to "discern and 
explicate principles which might guide action."1 It is not 
a policy study; its purpose is not to formulate specific 
recommendations for government action. Good policy must 
consider more than just one affected group's situation as 
well as additional factors.2 Analyzing a situation with 
respect to the largest and most politically influential 
group involved, however, can constitute an important 
beginning step in policy development. 
The study of religion and politics presents 
challenging methodological issues for the social scientist. 
The two phenomena, after all, have such profoundly different 
ways of knowing. In recent years, some scholars have begun 
to question the adequacy of social science methodology for 
such study. Wuthnow, for example, argues that current 
theories have proved inadequate to explain events: 
We do not understand when a Muslim leader calls the 
United States 'the infidel.' Nor do we understand 
when a television preacher in our own society weeps 
publicly begging God for forgiveness. We do not 
understand because our theories provide no basis 
from which to understand. They expect rationality 
and produce cynical interpretations based on 
assumptions about self-interest. They stress cause 
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and effect, but leave no room for meaning and 
significance.3 
The problem, he says, is a preoccupation with "prediction 
and control," when what is needed to "grasp the meaning of 
events" is "an interpretive exercise, rather than a 
predictive one."4 
In this study, the difficulty of examining religion 
and politics is addressed by varying the methodological 
approach according to the particular purpose of the 
discussion at hand. Where a section's main purpose is to 
explain, as when describing the nature of Christian Science 
practice, an interpretive approach is used. Where a 
section's main purpose is to analyze aspects of religious 
conduct that may warrant control, as when discussing whether 
Christian Science increases the risk of child fatalities, an 
empirical approach is used. 
With respect to methodology, this case study can be 
divided into three main parts, each a mini-study in itself. 
First is a descriptive study providing historical, 
political, and religious background on spiritual healing, 
Christian Science, and children's rights. Next comes the 
largest portion of the study, a legal analysis of the 
culpability of parents who unsucccessfully use Christian 
Science in treating their children's serious illnesses. 
Finally, one aspect of this legal analysis calls for an 
empirical assessment of the comparative risk of using 
47 
Christian Science as opposed to medical treatment on 
children. Before examining in detail the methodology 
specific to each of these parts, the data collection methods 
for the first two parts are explained. Then data analysis 
methods for each of those two parts are described in turn. 
Finally, in the last subsection of this chapter, both the 
data collection and the data analysis methods used in the 
third, empirical part of this study are reviewed. 
Data Collection Methods for the Background 
and the Legal-AnavsIs Chapters 
The background and legal-analysis sections of this 
study use principally two data-gathering methods: interviews 
and document study. 
A review of the literature on child faith deaths 
reveals a polarized debate with substantial distrust between 
advocates of opposing positions. Consequently, ten in- 
person, focused interviews were conducted with significant 
actors in order to gain insight that might lead to a fresh 
approach. Potential interviewees were selected so that the 
various role perspectives would be represented and so that 
travel expense of the interviewer would be minimized. All 
contacted agreed to be interviewed.5 
As a result, interviews were obtained from a variety 
of major actors: a defense attorney for one of the cases, a 
prosecuting attorney for one of the cases, a Church 
spokesperson, a Christian Science practitioner,6 a 
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pediatrician advocating exemption repeal, an official of a 
child-advocacy organization advocating repeal of exemptions; 
and a medical ethicist. The interviews lasted from a half- 
hour to six hours, with most lasting about an hour and a 
half . 
In addition to interviews, extensive document study 
was done. Primary documents include court briefs, 
transcripts, and decisions; public-policy advocacy 
publications, newsletters, and responses to proposed federal 
rulemakings; Christian Science Church texts, manuals, and 
testimonies; and bills, statutes, and federal guidelines. 
Secondary sources include legal, medical, and religious 
treatises and journal articles. 
The rest of this chapter examines in sequence the 
methodology specific to each of the three mini-studies: 
background, legal analysis, and empirical analysis. 
Part 1: Background 
The background section is a descriptive study. It 
sketches the historical and political forces which lead up 
to the confrontations between the Christian Science Church 
and U.S. governments, and it outlines the religion's 
organization, policy and practice. 
Given the nature of the specific church-state 
conflict being examined, the focal point of the description 
of Christian Science practice is its use of spiritual 
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healing. In discussing this practice, I use a method called 
verstehen. Max Weber pioneered this concept of deepening 
one's understanding of a social phenomenon by augmenting 
traditional scientific methods of data assessment with 
methods that lead to an empathetic understanding, or 
verstehen. of the behavior being studied.7 In this study, 
the empathy is derived from my having grown up as a 
Christian Scientist® and from a conscious effort to 
incorporate into my description what I believe is likely to 
resemble a Christian Scientist's experience of the issue.9 
A couple of reasons support using verstehen. 
One is the principle that it is important first to try to 
understand a claim from a minority's perspective before 
passing judgement. A second reason is that the method is 
particularly relevant to the legal issues presented by child 
faith deaths. Often an important factor in the law's 
response to these cases is whether the parents realized that 
without immediate medical attention their child might die.xo 
There is evidence that parents in these cases did not 
perceive the precariousness of their child's situation and 
that their perceptions were at least partly conditioned by 
their religious beliefs. 
Part 2: Legal Analysis 
The second major methodological part of the study is 




As indicated by the literature review, most scholars 
agree that legislative religious exemptions are permissible, 
and this study proceeds on that premise. 
Statutory interpretation can present practical 
problems given the fifty-one jurisdictions (the fifty states 
plus the District of Columbia). In each jurisdiction, child 
neglect, child endangerment, or child abuse as well as 
involuntary manslaughter statutes can have relevance. 
Fortunately, geographic comprehensiveness is probably not 
necessary. Though the spiritual-healing exemption language 
can vary slightly from state to state, it is on the whole 
remarkably similar. What variations exist fall into a 
limited number of categories 
Constitutional Interpretation 
The issue of child faith deaths, involves several 
areas of constitutional law including due process, 
children's rights,11 and freedom of religion. With respect 
to child faith deaths, the first two areas are relatively 
noncontroversial and thus need only brief discussion. The 
complex area of freedom of religion, on the other hand, 
requires a more lengthy explanation. 
With respect to due process, void-for-vagueness 
doctrine, a "well-established" approach, is applied.12 This 
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involves examining the extent to which any vagueness in a 
statute, or any reliance on a misleading governmental 
interpretation of a statute resulted in insufficient notice 
of prohibited conduct. It also means examining the extent 
to which any ambiguity leads to inconsistent enforcement. 
With respect to children's rights, the Court has 
ruled unequivocally that the state has the duty to protect 
children from fatal harm resulting from inadequate parental 
care.3-3 This study will assume, for the sake of argument, 
that post mortem legal action against parents for inadequate 
care protects children from harm by deterring possible 
future negligence. Determining if and when Christian 
Science treatment places children at excesssive risk is 
examined in the third mini-study, an empirical analysis. 
With respect to religious liberty, settling on a 
methodology is extremely challenging because no coherent 
theoretical framework has ever been establ ished.1-* The 
inconsistency of the U.S. Supreme Court's interpretations in 
religion case law has been widely lamented,16 and it has 
been said that there is no more complicated area of 
constitutional law.ls 
Establishment Criteria 
In recent decades, the predominant test of 
establishment has been the Lemon test.17 This study, 
however, will not use Lemon criteria for two reasons. One, 
52 
although the Court has not formally disowned Lemonr a number 
of its decisions in recent years demonstrate that the test¬ 
is falling into disuse.10 Two, the Court's current, 
preeminent religious-liberty decision is Smith, and the 
Lemon test is incompatible with Smith. The first part of 
the Lemon test states that "the statute must have a secular 
legislative purpose."10 Yet, Smith clearly permits 
legislatures to make religious exemptions.20 
What this study will use instead of Lemon is a two¬ 
fold criteria for establishment posited by Choper: 
Government action should be held to violate the 
establishment clause if its purpose is to aid 
religion and ... if it significantly endangers 
religious liberty in some way by coercing, 
compromising, or influencing religious beliefs.21 
In addition to being doctrinally consistent with Smith. 
Choper's theoretical framework is normatively attractive 
because it facilitates religious pluralism. Rather than 
forbid any governmental action that has the effect of 
advancing religion, as Lemon does,22 it simply proscribes 
laws "favoring one religion over others or . . . religion 
over nonreligion."23 
Free-Exerclse Criteria 
Until at least the mid-1980s, compelling-interest 
analysis dominated free exercise jurisprudence. The 
compelling-interest test weighs the burden of a law on an 
individual's free exercise of religion against the 
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government's need, narrowly drawn, to protect the public 
welfare. Only a need that is "of the highest order,"24 and 
for which no less-restrictive intervention suffices, can 
override an individual's free-exercise claim.20 
For an individual to have a valid claim that his or 
her religion has been burdened, the religious belief must be 
sincerely held.2C in addition, the government's interest 
must be narrowly framed on the basis of problems likely if 
the eligible faithful are exempt, not on the basis of the 
difficulties arising were everyone exempt.2,7 
Despite the Court's 1990 decision in Employment 
Division. Oregon Department of Human Resources, v. Smith28, 
which restricted use of compelling-interest analysis in 
general, and the Court's recent less-than-favorable 
references to cases of child faith deaths in particular, 
there are several reasons for using the compelling-interest 
test in this study. The first is normative: "a morally 
compelling reason must be given for refusing to allow people 
to do what is morally compelling."2® The second is that in 
late 1993 Congress passed, and the President signed, the 
Religious Freedom Restoration Act,30 whose purpose is to 
"restore the compelling interest test."31 The third reason 
is that even if the courts fail to uphold the act, child 
faith deaths may meet either of two exceptions to Smith's 
restrictions on the use of compelling interest analysis. 
The fourth reason is that aside from the act, there are 
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additional pressures on the Court to ease Smith's 
restrictions. 
Exceptions to Smith1s Restrictions 
There are two exceptions to Smith's general 
exclusion of use of compelling interest analysis to a 
generally applicable law of neutral intent. These are the 
existence of either a hybrid situation or of a system of 
individualized exemptions. 
A hybrid situation occurs when a free exercise claim 
is coupled with another stated or unenumerated 
constitutional right 32 Among the examples of hybrid 
situations the Court cites is "when the interests of 
parenthood are combined with a free exercise claim. ..." 
to create the hybrid right of "parents to direct the 
religious upbringing of their children."33 
Smith states that "where the State has in place a 
system of individual exemptions, it may not refuse to extend 
that system to cases of 'religious hardship' without 
compelling reason."34 There are a wide variety of systems 
which conceivably qualify as systems of individual 
exemptions, including criminal trials.3® With respect to 
faith deaths specifically, child neglect statutes often 
stipulate an exemption for parents who are financially 
unable to procure medical care.36 In addition, negligence 
law requires an individualized determination as to whether 
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given the child's apparent physical condition, the parents 
acted reasonably. 
Restrictions likely to be eased 
The other reason for using compelling-interest 
analysis, in addition to passage of the Religious Freedom 
Restoration Act, is that the free exercise restrictions 
Smith articulates are likely to be eased. 
Several current Supreme Court justices as well as an 
unusually large number of legal scholars have strongly 
condemned the Court's reasoning in Smith. Justice Souter, 
for example, in a twelve-page concurring opinion in Church 
of Lukumif has recently called for "reexamining the Smith 
rule in the next case that would turn upon its 
application. "3-7 Justices Blackmun and O'Connor call 
specifically for a return to the compelling-interest 
standard.3a 
Condemnation from the academic community has been 
vehement and nearly universal. Shortly after the decision, 
a petition for rehearing,39 signed by "over a hundred 
constitutional law scholars,"-*0 was submitted, stating that 
the Court's interpretation of precedent "is at odds with 
that of the entire legal profession" [emphasis his].-*1 The 
question decided in the case was "neither briefed nor argued 
by the parties".42 The decision has also been criticized as 
"inconsistent" with history, text, and "doctrine under other 
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constitutional clauses. "43 Even a leading advocate of the 
decision's result excoriates the decision as "neither 
persuasive nor well-crafted," exhibiting "only a shallow 
understanding of free exercise jurisprudence, and using 
precedent in a way that "borders on fiction."44 
Arguments against compelling-interest 
analysis, refuted 
Some argue that Smith1s unfavorable references to 
Yoder and to Funkhauser v. Oklahoma4* and the Court's denial 
of certiorari to Funkhauser and to Barnhart v. 
Pennsylvania46 demonstrate that the Court will not protect 
parents from culpability when child faith deaths occur. 
While that may be true, it is not necessarily so. 
Smith's references. Smith specifically quotes the 
Court's statement in Yoder that its exemption requirement 
rests in part on the fact that no "harm to . . . the child 
. . . has been demonstrated or may be properly inferred," as 
a result of noncompliance with the law.47 That no harm 
would come to Amish children from the exemption was, 
however, a conclusion the Court reached after an extensive 
review of Amish practice, not a fact the Court assumed.40 
To assume a. priori that Christian Science practice can be 
harmful, without careful review, is contrary to the spirit 
of the Yoder opinion. 
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In smithf the Court cites Funkhauser among a "parade 
of horribles" which it is seeking to avoid reviewing.49 
Also listed among the "parade of horribles," however, is the 
case of Church of the Lukuml Babulu Aye,. Inc, v.^ City .of. 
Hialeah,BO a case in which the court has since ruled in 
favor of the defendant church.*1 The fact that the Court 
has ruled favorably on one of its "parade of horribles" 
suggests that the Court would not necessarily rain on every 
member of the parade. 
Denials of Certiorari. Some argue that the Court's 
decisions to let stand Funkhauser and Barnhart indicate that 
the Court would not rule favorably for defendants in cases 
of child faith deaths.*2 In those two cases, lower courts 
upheld manslaughter convictions of parents whose children 
died following use of spiritual healing. Denial of 
certiorari, however, "is not a decision on the merits."*3 
Appellate courts can and often do decline review for a 
variety of reasons, including a belief that the facts in the 
case do not "present the legal issue clearly enough for 
effective decision-making" or that counsel may not be 
adequately skilled to lay out the issues well.*4 
In both Barnhart and Funkhauser. such reasons could 
be responsible for the denial. The facts in Barnhart arp 
unusual in that the parents were aware their child's death 
was "imminent" and in that the exemption is found only in 
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the state's child-abuse reporting statute.BB In Funkhauser, 
the facts are unusual because the statute at issue has since 
been significantly amended. In addition, it appears that 
the Funkhauser defense team may not be adequately skilled to 
effectively bring a case to the Court for review.56 
Part 3: Empirical Analysis of Compelling Interest 
The state's compelling interest is, of course, 
saving children's lives. But when both the defendant, 
relying on religion, and the state, relying on science, 
claim that theirs is the best method for saving lives, how 
does one impartially assess the merits of their arguments?57 
Framework of Analysis 
This study's framework of analysis is three¬ 
pronged. sa The government has an overriding interest in 
regulating the use of Christian Science treatment of 
children for those illnesses for which (1) medicine has a 
significant, documented record of healing; (2) Christian 
Science has none; and (3) there is a signficant record of 
child faith deaths under Christian Science treatment. 
For many, the last prong of this framework raises a 
profoundly serious question: Do children have to die of a 
specific illness before the state can regulate to prevent 
such deaths? 
There are three responses. One, religious-liberty 
considerations warrant a higher standard of compelling 
governmental interest than simply presuming, in the absence 
of confirming empirical evidence, that a religious approach 
to a specific illness is likely to result in death. Two, 
recent scientific research documenting the role of the mind 
in physical illness153 casts doubt on the appropriateness of 
basing the limits of minority cultural practice on the 
predisposition of the predominant culture*0 to assume 
negative outcomes when anything other than orthodox Western 
medicine is used to treat illness.61 Three, the argument 
most commonly made for a compelling Interest in regulating 
Christian Science practice is that its use clearly leads to 
"unnecessary death."62 
Data Collection 
Data is collected for faith deaths and healings of 
Christian Science children occuring during the time period 
from 1967 through August 1993. There are several reasons 
for beginning in 1967. That year marks the first conviction 
of a Christian Scientist for parental medical negligence in 
over forty years63 and the first felony conviction ever.64 
It also roughly marks the time that the modern movement 
against child maltreatment and abuse began.65 The publicity 
attending both occasions has presumably resulted in more 
documentation of both Christian Science healings and 
failures than would be likely for the years prior. 
The data source for deaths is the leading national 
60 
documentor of child faith deaths, CHILD, Inc. The sources 
for healings are the church's database of eighty-eight cases 
of healings of children of medically confirmed, life- 
threatening illnesses between 1969-1988, plus such cases 
published in Church periodicals in 1967 and 1968 and from 
1989 through 1993.66 
There are shortcomings in the data. Both Christian 
Scientists and their critics claim the record is incomplete. 
Christian Scientists maintain that there are far more 
Christian Science healings than those that have been 
published,c’7 and Church critics maintain that many more 
deaths of children from Christian Science have occurred than 
have been discovered.sa Moreover, there are problems of 
independently verifying the data from both sources, though 
there is more of a problem with respect to the Church data. 
About half of the CHILD data is verifiable in court 
decisions. Written verification of the other half would 
require access to more difficult to obtain documents such as 
death certificates.e9 With respect to the Church data, the 
testimonies are often written by parents many years after 
their experiences of healings of their children, and 
verification is limited to statements from other Church 
members.70 
Though the data has shortcomings, that is often the 
case for legal and for healthcare decisionmaking.'71 
Moreover, public-policy positions have to date apparently 
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been based on a less than complete examination of what 
record there is. In that respect, the more systematic 
examination done in this study is a signficant step forward. 
Data Analysis 
Content analysis is used in a five-step procedure. 
First, the deaths of children under Christian Science 
treatment are categorized by illness and the number of 
deaths by each illness are noted. 
Second, the frequency of reports of healings of 
children with those same illnesses while under Christian 
Science treatment is recorded. Because reports of healings 
are often unclear as to the year the healing took place, 
textual clues in the testimonies, such as mention of 
historical events, are used to determine whether the healing 
had to have taken place within the time period for which 
data is being collected. 
Third, frequencies of less than two of either 
healings or deaths are disregarded as statistically 
insignificant.72 
Fourth, deaths of children under Christian Science 
treatment from illnesses for which the medical prognosis was 
less than 50% are disgarded as not attributable to use of 
Christian Science instead of medical care. 
Fifth, the number of undisregarded reports of child 
faith deaths by each particular illness is compared with the 
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number of undisregarded reports of Christian Science 
healings for those same illnesses. 
For illnesses under Christian Science treatment for 
which the record of deaths exceed healings, an overriding 
governmental interest is established for using state police 
power to regulate use of Christian Science with children who 
appear to have those illnesses. 
Conclusion 
This analytical case study has three main 
methodological parts: background, legal analysis, and 
empirical analysis. The background part is a descriptive 
study that includes use of verstehen. 
The legal analysis involves both statutory and 
constitutional interpretation. Textual analysis of the 
statutes in four key states is the principal method of 
statutory interpretation. To assess the due-process issue, 
void-for-vagueness doctrine is applied. For constitutional 
interpretation, the principal method is common-law analysis. 
In addressing the establishment issue specifically, Choper's 
criteria will be applied. In addressing the free-exercise 
issue specifically, the compelling-interest test will be 
applied. 
The empirical part of this study will use content 
analysis and the following theoretical framework for 
assessing compelling interest. The government has a 
6 3 
compellling and hence overriding Interest in regulating the 
use of Christian Science on children for those illnesses for 
which (1) medicine has a significant, documented record of 
healing; (2) Christian Science has none; and (3) there is a 
significant record of child faith deaths under Christian 
Science treatment. 
The next chapter will provide background on 
spiritual healing, the Christian Science Church, and 
children's rights. Following that will begin analysis of 
the main issue of this study-- the legal culpability of 
Christian Science parents in child faith deaths. 
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PART TWO 




The government's confrontation with the Christian 
Science Church began shortly after the Church's founding. 
But the roots of that confrontation extend deep into 
history. Its evolution can be traced through three pairs of 
often competing institutions: church and state, religion and 
medicine, parental autonomy and child protection. 
Relationships among these institutions are first discussed 
for the period prior to the advent of Christian Science, 
then subsequent to it. 
Prior to the.Church1 a Founding 
Church and State 
The relationship of church and state has fluctuated 
over time. Sometimes one, sometimes the other, has 
dominated the polity. Sometimes they have collaborated, and 
sometimes they have dissociated. Meanwhile, the issues 
falling within their respective jurisdictions have varied. 
In ancient societies, religion and state were 
scarcely differentiated. Political and spiritual leadership 
were often vested in the same person. As societies 
developed, they sometimes separated the two roles. Yet even 
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then, chieftain and priest generally cooperated toward 
common goals.1 
Christianity began as a state-persecuted religion, 
but gradually gained ascendancy. By the end of the fourth 
century, it had become the official religion of the Roman 
Empire. A long period of church-state cooperation followed, 
in which there was relatively little conflict between the 
two institutions because "the dominant Christian outlook was 
essentially otherworldly."2 During the Medieval Period, 
the power of the church in public affairs increased 
substantially. In Europe, state and church leaders had 
overlapping authority over the same lands,3 with the church 
generally having the upperhand."* Though issues of violent 
crime, commerce, and property lay with the state, religious, 
familial, and ethical concerns lay with the church.® 
In the West, the Reformation marked the beginning of 
a long road toward the preeminence of the state over the 
church and toward the general secularization of public 
affairs. Protestantism successfully challenged Roman 
Catholic domination of religion; and within orthodox 
Protestantism, religion became subordinated to civil 
authority. Though the rise of Protestantism was occcasioned 
by a period of religious establishment, the long-term impact 
of Protestantism has been to reduce the role of religion in 
society to a "personal, private matter, without public 
influence on legal development."* Since the mid-nineteenth 
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century, the secularization of western society has been 
dramatic.7 
Religion and Medicine 
Throughout most of humankind's experience, healing 
has been an integral part of religion.3 But over the course 
of time, the relationship of faith to medicine has varied. 
In earliest times, faith was inseparable from medicine. The 
long-term trend, however, has been toward the 
"desacrilization" of medicine.® 
Leaders of primitive societies were priest- 
physicians.10 Illness was regarded as spiritual in 
origin.11 Beginning with Greek civilization, the union of 
religion and medicine began to bifurcate. Hippocrates, the 
founder of medical science, declared that all illnesses had 
natural, not divine, causes.12 
With the founding and spread of Christianity, 
however, secularization of healing was challenged. 
Christianity was "a religion of healing."13 In the first 
four books of the New Testament, there are forty-one 
accounts of healing.1-1 Healing continued to be a part of 
Christian practice during the first several centuries of 
Christianity. St. Augustine, for example, mentioned 
contemporary Christian healings.1* In the early Medieval 
period, medicine was studied at monasteries,13 and lay 
physicians who treated patients without calling in a priest 
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were subject to excommunication.1’7 The practice of secular 
medicine was regarded as "dishonorable"1® and ungodly.19 
Over time, however, the Roman Catholic Church began 
to lose control over the study and practice of medicine. In 
sixteenth-century England, a Royal college of Physicians was 
established with a goal of monopolizing the treatment of 
illness.20 Erosion of church authority over medicine became 
evident by the seventeenth century when the church struck an 
agreement with Descartes: secular scholars would be allowed 
to study nature and the human body; mind, spirit, and 
emotions, would be the province of the church.21 
Nonetheless, secular medicine remained a crude 
practice for some time, and consequently religion continued 
to play a prominent role in healing. In the American 
colonial period, illness was viewed largely in Old Testament 
terms, as stemming from sin. The local minister usually 
also played the role of local physician.22 Up until the 
mid-nineteenth century at least, physicians were not 
generally regarded as having any special expertise or 
prerogative in the treatment of disease: 
In America in particular, the legitimacy of 
practitioners had been limited by a laissez-faire 
attitude hostile to restriction on competition in 
medicine as elsewhere, an anti-intellectualism which 
did not credit doctors with extensive esoteric 
knowledge and skills, and a tolerance for medical 
sects analogous to the constitutionally expressed 
tolerance for religious sects.23 
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Beginning with the discovery of the germ theory of 
disease in the mid-nineteenth century, secular medicine 
began to assume a dominant role in healing. Within a few 
decades, the field of pediatrics was born, and a "movement" 
to abate child mortality was launched.2* Over time "an 
enduring alliance was fostered between theological orthodoxy 
and medical orthodoxy," in which decisions about healing 
came to be regarded as the province of medical 
professionals.25 In this society becoming increasingly 
committed to the preeminence of secular over religious 
treatment of illness, Christian Science was born. 
Parental Autonomy, the State, 
and Child Protection 
The concept of parental autonomy, the right of 
parents to exercise control over their children, appears to 
have existed since antiquity. The concept of a child's 
right to protection from harmful or inadequate parenting, on 
the other hand, has evolved slowly. 
Maltreatment of children has ancient roots.26 In 
many early societies, neither parents nor the state, such as 
it was, had duties toward children. Children had no 
rights.2"7 Many religions called for the sacrifice of 
children.2** Even with the development of civilizations, 
little changed.2* Ancient Persian, Egyptian, Greek, and 
Roman societies granted the father complete power over his 
children, to the point that even Infanticide was 
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permissible,30 Aristotle spoke o£ children as being chattel 
owned by their parents.31 In early Roman law, the father's 
plenary power was based on the idea that he who bestowed 
life could also withdraw it.33 Later Roman law would reign 
In the father's prerogative short of killing, as would the 
belief systems of Judaism, Christianity and Islam.33 
Nonetheless, through the Middle Ages Infanticide, 
abandonment, and severe beating remained common. "It was 
taken for granted that parents . . . had every right to 
treat their children as they saw fit."3'4 
Beginning in the seventeenth century, however, two 
important legal concepts began to emerge: one, a parent's 
duty to provide their minor children with at least a minimal 
level of basic human necessities; and two, parens patriaer 
the obligation of the state to assume a parental role when 
parents fall to adequately take care of their children. 
Locke is perhaps the most well-known of the European 
philosophers to develop a theory of parental duty to 
maintain and protect offspring, on the basis that parents' 
children are also children of God, Locke argued that parents 
are obliged to serve as stewards of the creations entrusted 
to them by God.38 
The concept of a state obligation to assume control 
of children in cases of inadequate parenting is first 
articulated statutorily in the Elizabethan Poor Laws of 
1601, which mandated that the government look after 
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abandoned, sick, and orphaned children.3C In common law, 
the concept of parens patriae was perhaps first articulated 
in an early eighteenth-century English case.37 The court's 
decision postulated that the crown had a duty to protect 
those who cannot protect themselves, such as lunatics and 
children.3e Blackstone, the renown English jurist, wrote in 
1765 that both natural law and English civil law required 
parents to provide their children with the basic necessities 
until the children are able to fend for themselves.33 
The legal duty of parents to provide their children 
with necessities, and the duty of the state to provide when 
parents do not, were concepts Europeans took with them when 
they colonized America.*0 In the early nineteenth century, 
the famous jurist James Kent affirmed their existence in 
American common law.*1 
Despite the existence of these legal precedents, 
however, prior to the nineteenth century, the state seldom 
took protective action on behalf of children (except for 
apprenticing impoverished children or putting them in 
poorhouses).*2 The death of a preadolescent child was for 
most parents (as well as society) no more than a "minor 
event, met with a mixture of Indifference and 
resignation.”*3 A society that tolerated so much 
maltreatment of children outside the family--e.g., child 
labor, indentureship, and slavery--after all, was likely to 
be fairly unconcerned about what went on inside the 
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family,44 But by the late-nineteenth century, as children 
became increasingly romanticized, public concern about their 
welfare grew substantially.43 
Historical Background: During the 
Religion's Existence 
The position of the Christian Science Church vis-a- 
vis the state can be traced through four main periods: (1) 
the struggle for recognition, 1875-1917; (2) quiescence 
1918-1966; (3) confronting renewed concern about children, 
1967-1982; and (4) forced retreat, 1983-1993. 
Struggle for Recognition: 1875-1917 
In 1875, Mary Baker Eddy published the Christian 
Science textbook, Science and Health.4® and four years later 
founded the Christian Science Church. The legal reception 
of Christian Science varied. In Britain, for example, its 
practice was restricted as a result of prior law, which had 
established a legal duty for parents to provide medical care 
to their seriously ill children regardless of parental 
belief.4-7 Canada at first permitted Christian Science 
practice without qualification,4® but early turn-of-the- 
century cases established medical care as a necessity 
parents were required to provide for their children and 
indicated that Christian Science did not qualify as medical 
care.4® Though in the United States the Church rapidly 
became very visible,30 fast-growing,31 and highly 
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controversial,®2 attempts to restrict its practice proved 
largely unsuccessful. 
By the late-nineteenth century, existing U.S. lavs 
required parents to provide their children with the 
necessities of life,®3 mandated the state to intervene when 
parents failed to provide these necessities,a* and forbade 
the unlicensed practice of medicine.®® In addition, public 
attitudes had begun to change from a predominantly 
fatalistic attitude toward death and disease to conceiving 
them as "postponable or remediable consequences of . . . 
deficiencies controllable by men."®* Children would be 
transformed from "economic asets for working-class families 
into 'sacrillzed' beings whose value transcended the 
marketplace.'"®’7 In 1875, a Society for the Prevention of 
Cruelty to Children (SPCC) was founded. The SPCCs were the 
first public-interest group to "articulate the idea of 
enforcing children's rights against their parents,"®" and 
within a few decades, there were more than 400 of them or 
similar groups advocating protection of children from 
parental cruelty.®* 
The legal doctrine that the state could intervene to 
provide a child with a necessity of life was not disputed by 
the church. That left the Church with two principal legal 
challenges in the courts: (1) whether medical care was a 
necessity; and (2) whether the practice of Christian Science 
qualifed as medical malpractice. The courts generally ruled 
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that medical care was a necessity,*0 but in most cases 
declined to conclude that Christian Science was the practice 
of medicine.*1 
When the courts excluded Christian Science from 
medical licensing requriements, the medical profession 
sought restrictions on Christian Science via the 
legislatures.ca It was only occasionally successful in this 
regard.*3 Over the long haul, Christian Science emerged 
from these legal battles legally recognized as a religion, 
as opposed to a healing system requiring state licensure.*'* 
Moreover, despite apparent public concern about Christian 
Science failures, including child faith deaths,*® by 1914 
over half of the states had passed statutes explicitly 
permitting spiritual healing.** 
Around this time, with the rise of streetcar and 
automobile traffic, accidents began to exceed disease as the 
leading cause of the death of children.67 As a consequence, 
public concern shifted to this new and more menacing threat, 
and concern about child abuse and neglect generally 
"subsided dramatically until the middle of the twentieth 
century."*® Meanwhile, public concern specifically about 
Christian Science practice may have been allayed somewhat by 
the Church's flexibility on some issues.®9 In response to 
legal concern about vaccination and reporting of contagious 
diseases, for example, Eddy called on Christian Scientists 
to cooperate with civil authorities in such cases.70 And 
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after a practitioner failed to facilitate the healing of her 
sister-in-law of breast cancer,71 she advised her followers 
to assess their capabilities before attempting to treat 
malignancy.72 
Quiescence: 1918-1966: 
Thus, by the end of World War I, four factors arose 
which favored the unrestricted practice of Christian 
Science: (1) the Church's rapid growth; (2) a shift in 
public concern about childhood fatalities from a primary 
focus on disease to accidents; (3) the Church's adaptability 
on some issues; and (4) its success in courts and 
legislatures. As a result, contention between the Christian 
Science Church and the state began a forty-eight-year period 
of relative quiescence.73 
During this time, in many states the Church 
successfully eroded the concept of medical care as a 
necessity. In some states, the phrase "other care" or 
"other remedial care" was added to the list of necessities 
encoded into child neglect statutes, thus allowing the 
courts to interpret spiritual treatment as a substitute for 
medical care.7-4 In other states, exemptions for parents 
supplying only spiritual care were explicitly written into 
the statutes.70 As a result, during this period there were 
apparently very few prosecutions of Christian Scientists for 
child faith deaths.76 
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But the mid-1960s presaged the beginning o£ change; 
the modern movement against child abuse and maltreatment 
began. The movement was launched by two important, 
professional conferences on child abuse’7'7 and two articles 
published in medical journals.170 Subsequently, the Issue 
received substantial play in the popular press,7® and a vide 
public outcry followed.®° States rapidly began to pass 
statutes mandating reporting of child abuse,though in a 
few jurisdictions the Church successfully Inserted language 
specifically excluding spiritual healing from the definition 
of child abuse.®3 
Confronting Renewed Concern About Children: 
1967-1982 
The year 1967 marked the beginning of change. The 
last of the states passed statutes regarding the reporting 
of child abuse.®3 The landmark U.S. Supreme Court case, In 
re Gault.®« bolstered the concept of children having rights 
by entitling children in juvenile courts to certain 
procedural protections. Two Important court decisions 
holding parents responsible for child faith deaths took 
place. One, though not a Christian Science case, was a 
supreme court ruling by the state with the largest number of 
Christian Science churches.®5 The other was a Christian 
Science case, and it occurred in the Church’s headquarters 
state.®c 
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The Church's response was to continue to try to get 
legislation passed to specifically exempt spiritual healing 
in the child neglect statutes.®7 Despite serious 
reservations expressed by some observers, the Church was 
often successful.®* Even more important was 1974 
Congressional legislation, the Child Abuse Prevention and 
Treatment Act.®* It led to U.S. Department of Health, 
Education, and Welfare (HEW) requirements that states 
wishing to receive federal grants for child abuse and 
neglect prevention must specifically exempt spiritual 
healing from their statutory definitions of child abuse and 
neglect.®° Though there was no religious exemption 
requirement in the act, HEW maintained that Congressional 
intent, as expressed in the House conference report on the 
bill,®1 mandated its grant-eligibility requirement that 
states enact religious exemptions.®2 Within ten years, 
almost every state in the country subsequently did so.®3 
Thus, despite the 1967 conviction of Christian Scientists 
for a child faith death and despite a rising tide of concern 
about child neglect generally, Christian Scientists entered 
the late 1970s and early 1980s relatively unrestricted in 
their use of spiritual healing with their children. 
Forced Retreat: 1983-1993 
The next eleven years, however, brought the Church a 
series of setbacks. A national nonprofit organization was 
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organized to repeal spirItual-healing exemptions, the u.s. 
Department of Health and Human Services rescinded the 
exemption requirement in the Child Abuse Prevention and 
Treatment Act, and criminal charges were brought against 
Christian science parents in seven child faith deaths. 
The national public-interest organization is 
Children's Healthcare is a Legal Duty (CHILD). It vas 
founded in 1983 by Rita Swan, a former Christian Scientist 
whose infant son died following Christian Science treatment. 
Although a low-budget, entirely volunteer organization.®4 
CHILD has aggressively put forward in academic journals®0 
and popular media,®* as well as in legislative settings,*"7 a 
position opposing that of the Church. 
Probably in part due to efforts by Swan and her 
organization, support for religious exemptions has reversed 
in several areas. In 1983, the U.S. Department of Health 
and Human Services (formerly HEW) revised its regulations in 
two important ways relevant to the issue of child faith 
deaths.®® One, it expanded the definition of child neglect 
to include omission of necessary medical attention. Two, it 
withdrew the requirement that states had to have religious 
exemptions in their child abuse and neglect laws in order to 
receive federal funding.®® 
HHS revisions took place following a spate of faith 
deaths in the Midwest and following lobbying to delete the 
religious exemption from its regulations. Between 1973 and 
87 
May 1983, thirty-five children whose parents were members of 
the Faith Assembly died after illnesses that were untreated 
by medical care.100 In a response to a call for comments 
about its regulations pertaining to the Child Abuse 
Prevention and Treatment Program, the majority of letter 
writers expressed opposition to the exemption.101 Rita and 
Doug Swan, for example, wrote that they had "reports in 
ttheir] files of 80 deaths of Christian Science 
children."102 
In 1984, the state brought criminal charges in the 
cases of three Christian Science child faith deaths in 
California, and prosecution of cases in four other states 
followed. While Christian Science parents in three of the 
five states received favorable rulings on appeal, it 
nonetheless became clear by the end of 1993 that the net 
impact of the prosecutions would be negative for the 
Church.103 In California, a state holding roughly one-fifth 
of the nation's Christian Scientists, and in Massachusetts, 
the home of the Church's headquarters, the state supreme 
courts made clear that Christian Science parents would be 
held legally accountable should their children die when 
medical care would likely have saved them.10** Moreover, in 
the early 1990s, three states repealed their religious 
exemptions to parental medical neglect laws.100 
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conclusion 
The recent prosecutions of Christian Science parents 
for child faith deaths grows out of a long history in 
Western society of competition for ascendancy between church 
and state, between religion and medicine, and between 
parental autonomy and parens patriae. In early societies, 
religious authority was superior to the that of the state as 
well as that of secular healers, and children had no rights. 
In the centuries leading up to start of Christian Science in 
1875, however, these orderings gradually changed. As 
religious authority fractionalized denominationally and 
political authority consolidated with the rise of nation 
states, the state assumed preeminence over the church. As 
the practice of medicine was desacrilized and the lives of 
children were sacrilized, parental autonomy eroded in the 
face of public support for state action if needed to secure 
necessities for children. 
The first several decades of the existence of the 
Christian Science Church were marked by its struggle to be 
recognized, or at least tolerated, as a religion relatively 
unrestricted in its practice of spiritual healing. For the 
most part, the Church achieved this aim, and a long period 
followed in which the Church's relations with the state were 
relatively quiescent. Beginning in the mid-sixties, with 
the rise of the modern movement against child abuse and the 
conviction of a Christian Science parent in a child faith 
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death, however, the Church again confronted many challenges 
to its practice of healing. At first, the church was highly 
successful in meeting these challenges, both in the courts 
and the legislatures. But the tide began to turn in the 
mid-eighties with the revision of federal child-abuse¬ 
reporting guidelines, the founding of a national 
organization against religious exemptions to parental 
medical negligence, and several prosecutions of Christian 
Scientists in child faith deaths. By the end of 1993, the 
Church would acknowledge that relying "exclusively on 
Christian Science for healing may not always be legally 
respected. "10<: 
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CHAPTER 5 
BACKGROUND ON THE RELIGION 
In order to apply compelling-interest analysis to 
potential free exercise cases competently, it is helpful to 
be familiar with the religion involved. The first part of 
this section outlines Church doctrine and structure; the 
second part explains why Christian Scientists find it 
reasonable, and hence not negligent, to choose spiritual 
treatment over medical care for their children. 
Doctrine 
Christian Science is a system of metaphysics and 
healing.1 The religion's metaphysics includes a distinctive 
understanding of the origin of sickness. God is understood 
as universal Mind* and the "sole creator" of all that 
exists.3 God, being good, can create only good. Sickness 
is not good. Therefore, God did not create it.* If God 
creates all that exists, how then does sickness come to 
exist? It is an illusion, experienced as real due to the 
limitations of the human senses in perceiving a deeper, 
spiritual reality in which the universe, including 
humankind, reflects God's perfection.® In this sense, to 
perceive disease as an ultimate reality is a misconception.6 
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An analogy might be the surface of a wooden desk. 
We experience it as dense; when we rap our knuckles on it, 
it feels hard, impenetrable. That is one level of reality 
but not the only one. Like matter generally, wood is 
composed of atoms. Each of these atoms has a nucleus around 
which revolve particles called electrons. The distance from 
a nucleus to its electrons, relative to the size of the 
atom, is immense. Think of an atom as a house, and imagine 
a single speck of dust in the center of it. That speck of 
dust would be its nucleus."7 The paths of its electrons 
would lie as far from the speck in the middle of the house 
as do the outer walls of the house. Thus, a desktop, being 
composed of atoms, which are almost entirely space, has very 
little substance to it. In this context, our perception of 
a desktop as dense is a misconception of its true nature. 
Hence, the picture of reality presented by our senses may 
not reflect the fundamental nature of a phenomenon. 
Christian Scientists hold that this is the situation with 
respect to illness. 
What one experiences as ill health is believed to 
originate in "mental factors . . . especially fear."8 
Christian Scientists see symptoms® and have compassion for 
the sufferer10 but "refuse to accept the physical evidence 
as final."11 Eddy advises: "You must mentally unsee the 
disease; then you will not feel it, and it is destroyed."12 
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Illness is healed upon realization o£ one's true nature as 
part of a perfect spiritual reality. 
Prayer is a means for attaining this realization. 
But there is no specific prayer, no particular wording, to 
use. Christian Scienc prayer is not formulaic.1-3 Rather, 
it is spiritual contemplation in which one's human mind 
yields to the presence of universal Mind.1-4 in the process, 
one comes to realize that the evidence of the physical 
senses is not reflective of ultimate reality.1-* 
The primary healing that takes place is spiritual, a 
reallignment of one's thoughts with universal Mind. "The 
healing of disease is incidental to the progressive 
spiritualizing of one's whole life and thought-."1-* Bodily 
healing is regarded as significant but less important than 
the spiritual regeneration that necessarily accompanies 
it.3-"7 Though healing of illness may be the most well-known 
aspect of Christian Science, its adherents apply the concept 
of healing to a panoply of conditions in addition to bodily 
illness. These conditions include "emotional disturbances, 
family problems, questions of employment, schooling, 
professional advancement . . . existential anxiety and so 
forth."18 
Christian Scientists refer to their method of 
healing as spiritual healing and distinguish it from faith 
healing, in contrast to the latter, they do not use prayer 
to "petition" God "for His special intercession in some 
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human situation."1® They see health, not Illness, as God's 
will,20 and they experience healing as natural, as opposed 
to "miraculous."21 
Ordinary practicing Christian Scientists are 
expected to use Christian Science, including healing, in 
their daily lives.22 For times when Christian Scientists 
experience difficulty in overcoming ill health or other 
problems, Christian Science practitioners are available to 
assist.231 Practitioners spiritually advise their patients 
and engage in prayerful contemplation to precipitate 
healing.** Generally most of a practitioner's contact with 
the patient is over the phone, what is referred to as 
"absent treatment."20 Sometimes visits are made, but in 
such cases the purpose is not to medically diagnose. 
Rather, it is to get a better sense of how the patient's 
thought or that of those around him or her might be impeding 
healing.2* 
Parents play a special role in maintaining the 
health of their children. Because a young child does not 
yet think independently,2,7 children's health reflects the 
beliefs of the people around them, particularly those of the 
parents.2® While older "children can be taught to heal 
themselves through prayer,"2® the healing of young children 
is achieved primarily through the parents correcting their 
own thoughts.20 
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Christian Scientists believe their religion is a 
science31 because they experience it as "rational, 
systematic, demonstrable."32 They regard its ability to 
heal as infallible when practiced by someone who fully 
understands it,33 but acknowledge that even the more devout 
may not always attain the degree of comprehension requisite 
in a particular situation.34 Though scientific testing of 
Christian Science is deemed inappropriate,3* the Church 
maintains that Christian Science yields results superior to 
that of medical care.3* 
The Church believes the simultaneous use of 
Christian Science and medicine to be incompatible.3"7 One 
reason is that physicians tend to regard physical illness as 
having a vitality independent of the patient's thought. 
Such a concept of illness present in the person who is there 
to facilitate healing tends to undermine a Christian 
Scientist's concentration on affirming and realizing the 
opposite.3* Secondly, Christian Scientists tend to 
attribute medical healing not to the effectiveness of the 
drugs themselves, but to the patient's belief in the 
effectiveness of the drugs.3* Consequently, Christian 
Scientists anticipate that their disbelief in the medical 
method would tend to undermine its effectiveness. Thus, the 
Church strongly advises against simultaneous use of medicine 
and Christian science on the basis that doing so is likely 
to be counterproductive.40 Should a person receiving 
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Christian science treatment decide to seek medical care, 
Christian Science practitioners generally discontinue 
Christian Science treatment.41 
while total reliance on spiritual treatment to 
restore health is seen as the goal, a number of uses of 
medical care are accommodated. One group of these 
exceptions some observers have classified as mechanical, as 
opposed to organic, health care.48 These include surgery,43 
the setting of broken bones,44 having a medical professional 
in attendance during childbirth,4* dental care48 and the use 
of eyeglasses.4'7 other accommodations of the use of medical 
care appear to be made when prudent to do so due to public 
concern or legal restrictions. Compliance with vaccination 
laws is an example.48 (In reading Eddy's works, it would 
appear that the treatment of malignant diseases4® and 
infectious or contagious diseases50 could also be considered 
permissible exceptions, but contemporary Christian Science 
practice does not seem to regard them so.81) In addition, 
there is a practical exception: use of an analgesic, should 
there be such extreme pain that one is unable to "treat 
himself mentally."52 Finally, official Church policy is to 
allow members to choose medical care, should they feel that 
their spiritual understanding has not developed sufficiently 
to handle a particular health care problem.53 
Though using medical care in these situtations is 
permissible, doing so is not regarded as practicing 
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Christian Science.®4 Rather, it is seen as acting 
responsibly in accordance with the law, public concern, or 
the state o£ one's own spiritual development. While 
receiving medical treatment, one is ineligible to receive 
Christian science treatment.®0 In addition, "those engaged 
in the ministry of Christian Science healing for the public 
must usually withdraw their names from listings in church 
periodicals for a stipulated period of time. . . . "®s 
One way Church doctrine is communicated to 
congregants is through Church services, which take place on 
Sunday mornings and Wednesday evenings. They follow a 
standardized format set out in the Church Manual.®-7 Sunday 
morning "lesson-sermons" consist exclusively of a set of 
alternating readings from the Bible and the Christian 
Science textbook, the Science and Health. On any particular 
Sunday morning, the same readings are used in all Christian 
Science churches. There is no minister; passages are read 
by two lay Readers. Along with the readings, there are 
hymns and a prayer. The Wednesday evening meeting consists 
of hymns, the reading of passages from the Bible and the 
Science and Health, and volunteered oral testimonies of 
healings by individual congregants. 
Church publications play a major didactic role. The 
Science Quarterly contains the citations for the Sunday 
service readings. Many dedicated Christian Scientists 
devote an hour dally to the study of these readings."®* The 
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monthly Christian science Journal and weekly Christian 
Science Sentinel feature inspirational editorials, articles, 
and testimonials.0* One former Christian Scientist 
commentator calls these periodicals "the greatest single 
presences Eslcl in the believer's life."*0 
Structure 
The structure of the religion is characterized by 
centralized control of organizational policy and consistency 
of doctrinal message. Organizational structure, including a 
network of official positions supporting congregants' 
spiritual development, is set out in the Manual. 
Governance 
The Manual is unchanged, and by policy unchangeable, 
since Eddy's death.®1 It establishes centralized control 
through the way membership is structured, policies are made 
and implemented, and interpreters of Church doctrine are 
certified.*2 
The First Church of Christ, Scientist in Boston, 
Massachusetts*3 is the headquarter church, often referred to 
as the Mother Church. The approximately 1700 other 
Christian Science churches are branches, the vast majority 
lying in the U.S.** A branch church is required to have at 
least sixteen active members; if a congregation is smaller, 
it can form a Christian Science Society.*® While many 
Christian Scientists are members of both the Mother Church 
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and their local Christian science Church, being a member of 
the Mother Church is paramount. To become a member, one 
must be at least twelve years old, not a member of another 
denomination, and agree to follow the basic beliefs of the 
faith.** One is also expected not to smoke or chew tobacco, 
consume alcohol, or drink caffeinated teas or coffee.*'7 The 
church does not divulge the size of its membership,** but 
U.S. membership estimates range from 100,000** to 650,GOO.70 
Branch churches are democratically run71 and 
establish their own minor administrative procedures.72 No 
local or national practices, however, can contravene 
policies and procedures laid out in the Manual or 
interpretations of the Manual by the Board of Directors of 
the Mother Church.73 The five-member board fills its own 
vacancies.74 It runs the operations of the Mother Church 
and enforces orthodoxy among Church members throughout the 
world.7B 
Congregants' Spiritual Development 
All official Church positions with a significant 
role in supporting the spiritual development of adult 
Christian Scientists must be certified by Church 
headquarters. These positions include Christian Science 
practitioners, teachers, and lecturers. A fourth, statewide 
function, the Committee on Publication, is appointed by 
local churches, but subject to national oversight.7* 
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There Is no Christian science clergy. The pastoral 
function is carried out principally by practitioners. To be 
a practitioner, one must provide "evidence of effectiveness 
in healing, high moral character, and readiness to meet the 
challenges of the task."'77 in addition, a practitioner must 
complete a concentrated two-week course,7® dedicate himself 
or herself full-time to the vocation,7® and work on his or 
her own spiritual development on an ongoing basis.®0 There 
is on average roughly one practitioner per church.®1 Formal 
policy suggests that practitioners may charge fees 
comparable to those of a family physician.®® 
Though less directly or frequently available to most 
Church members, Christian Science teachers and lecturers 
also play a pastoral role. Teachers must take an advanced 
course.®3 About ten per cent of the practitioners qualify 
to be teachers. Their role is to teach the course required 
of those who want to become practitioners. A select number 
of the teachers are also appointed to be lecturers. At 
least once a year a branch church will sponsor a public 
speech by a Christian Science lecturer.*® 
For situations in which a patient needs physical 
assistance, Christian Science nurses are available. He or 
she provides mundane, practical help to the patient such as 
changing linens, applying fresh bandages, bathing the 
patient, preparing food for the patient, or assisting the 
patient in getting about. Though the Church provides brief 
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written guidelines describing a Christian Science nurse's 
responsibilities,®® nurses-to-be are expected to prepare 
themselves for that role through their own initiative.®6 
Finally, there is a Committee on Publication in each 
state,whose role In part is to provide guidance to Church 
members regarding situations that might arouse public 
concern about Christian Science. Each committee publishes, 
specific to its state, a small guidebook entitled Legal 
Rights and Obligations of Christian Scientists.®® Included 
In these booklets are guidelines regarding spiritual 
treatment of children. If public officials make inquiries 
about a child being treated spiritually, parents are advised 
to assure them that the child "is being given good care and 
is having treatment for the illness."®* Practitioners are 
advised to contact the Committee for guidance if a child has 
been in a bad accident, if his condition does not improve in 
response to spiritual treatment, if the child dies, or if 
the situation is publicized or draws the attention of public 
officials.®0 Practioners are also instructed to visit 
promptly, and frequently if necessary, any child whose 
situation "may be deemed serious."®1 
Ettkllc.-Re lat 1 <?ns 
The Committees on Publication also perform a public 
relations function for the Church.** Each Committee 
consists of at least one salaried staff whose job includes 
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establishing and maintaining a positive public Image o£ 
Christian Science and lobbying for favorable treatment by 
legislatures. The Committees' substantial resources and 
political acumen are widely acknowledged.®3 In addition to 
generating constituent pressure, they have been very 
successful in enlisting the aid of well-placed public 
officials.®4 
Evidence of Church success in the public policy 
arena can be found In the hundreds of federal regulations 
and state statutes accommodating spiritual healing. In 
addition to religious exemptions to child-negligence laws, 
these include Medicare and Medicaid reimbursement for 
treatment by Christian Science practitioners; 1RS acceptance 
of practitioners' fees as deductible medical expenses; the 
excusing of Christian Science schoolchildren from some 
mandatory vaccinations and from some classroom instruction 
regarding illnesses; exemption of Christian Science nursing 
homes from state regulation; authorization of Christian 
Science practitioners to certify Incapacity in workmen's 
compensation cases; and designation of practitioners' fees 
as a recoverable loss under automobile insurance laws.®9 
The Issue of Reasonableness 
The law generally defines negligence as behavior 
that risks harm to another person and that is different from 
what a reasonably prudent person would do in roughly the 
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same situation. Reasonably prudent behavior is that 
consistent with contemporary community standards. A devout 
Christian Scientist's experience o£ health and illness, 
however, can differ radically from that of a typical non- 
Christian Scientist. Consequently, what a Christian 
Scientist regards as compellingly prudent behavior in the 
best interest of a child's health may be seen by the non- 
Christian Scientist as religiously fanatical, reckless 
disregard of a child's health, if not the child's very life. 
Two aspects of the behavior of Christian Science 
parents in these cases seem to particularly exasperate the 
public. One, how could it possibly be reasonable to expect 
the exclusive use of prayer to be more effective than 
professional medical attention? Two, even allowing that it 
might be reasonable to rely on prayer in an early, low-risk 
stage of an illness, how could a caring and prudent parent 
continue to rely on prayer in a situation in which it does 
not seem to be working and in which the illness has 
progressed to the point of exhibiting very serious symptoms? 
Why Prayer Used In the First Place 
There are several reasons why typical, devout 
Christian Science parents, upon discovering that their child 
appears ill, tend to see spiritual healing as a responsible 
and rational choice of treatment to heal an illness. In a 
sense, they may be no different from non-Christian Scientist 
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parents in that presumably the actions of both are based on 
their personal experience, exposure to others' experiences, 
and socialization. 
Devout Christian scientists believe they have 
personally experienced Christian Science healing.** They 
have felt ill, used spiritual healing, and then had the 
illness disappear. Having personally experienced healing 
from use of a particular method, they tend to trust that 
experience.*"7 
Two, Christian Scientists tend to distrust 
medicine. They are aware of the suffering, side effects,** 
residual damage,** or death100 that can accompany medical 
treatment. Being predisposed to trust in one method of 
healing, stories of the failures of a rival system may tend 
to reinforce belief in the superiority of one's own method. 
Three, Christian Scientists' confidence in their 
religion's healing effectiveness is strengthened by exposure 
to reports of healings experienced by other Christian 
Scientists. In many cases, Christian Science has been 
practiced with apparent success by their families, often 
over a period of several generations.101 In addition, at 
Wednesday evening Church meetings, they hear fellow members 
of the congregation speak of their healings through 
Christian Science.102 Through reading of Christian Science 
literature, they are exposed to hundreds of other accounts 
of Christian Science healing of a wide variety of illnesses, 
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Including life-threatening ones.103 Because the nature and 
potential impact of such accounts is difficult to convey in 
the abstract, three examples follow.xo* 
The Experience of Dane Edens 
In 1986, Christian Scientist Dane Edens fell off the 
roof of a house and landed on his back. Because Edens could 
not move, a passerby had an ambulance take Edens to the 
hospital. X-rays revealed three smashed vertebrae, ribs 
fractured in twelve places, and possibly a ruptured spleen 
or punctured lung. Physicians told him that even with 
traction and surgery, he would be unable to walk for several 
months and that he might die from internal hemorrhaging. 
Declining all medical treatment, Edens chose instead to use 
Christian Science. After five days, he left the hospital. 
Upon arriving home, with assistance he hobbled from the car 
into his house. Thereafter, he was "up and walking every 
day." Dr. Ralph Shealy, the doctor in the Columbia, South 
Carolina emergency room when Edens arrived, commented to a 
reporter regarding Edens's extraordinary healing: 
"Sometimes people recover so fast that you have to ask 
yourself, 'Is there something else happening here?' This 
was one of those times, [emphasis in original]10® 
The Experience of Terresa Simpson 
Between 1966 and 1969, Terresa J. Simpson was diagnosed 
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by physicians at two different clinics as having a thyroid 
problem. She was also hospitalized three times for severe chest 
pains. During this time, numerous examinations by four 
different physicians concluded that without a coronary artery 
transplant she could expect to die. Physicians then discovered 
her blood was not clotting properly, a condition that left her 
body "covered with black and blue blotches." At that point she 
stopped using medical treatment and began using Christian 
Science. Within a week, the blotches were gone. She "never had 
another chest pain from that day on," and the thyroid condition 
disappeared.xos 
The Experience of the Wiedekehrs 
In 1947, Christian Scientists Doris and Elmer Wiedekehr 
agreed to adopt an unwanted child that prenatal tests predicted 
would be born handicapped. He was born with unformed vocal 
cords, a damaged heart, cerebral palsy, and a bone condition. 
The medical prognosis was that he would not live past eight 
months. During his first couple of years of life, he had 
difficulty eating and breathing and remained in bed most of the 
time. His parents took him for frequent, medical examinations, 
as required by adoption officials during those first couple of 
years, but he was not given medication. Instead, his parents 
used Christian Science treatment throughout his childhood. By 
the time the child was three, with the permission of the 
physicians, no more medical examinations were done. At that 
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point, the physicians said that his blood would not clot 
properly and that he had a heart condition. They expected that 
he would continue to experience convulsions and would never 
"speak, stand or walk properly, or receive an education.M10,7 
But at age three he learned to stand and the convulsions 
stopped. At age four he began talking. The blood-clotting 
problem disappeared at age five, in 1975, he received his high 
school diploma, and in 1983 was described by his mother as 
"healthy, happily married, and fully employed in a plumbing 
firm."108 
Why Prayer Often Continues Even When 
Illness is Prolonged 
How could a caring and prudent parent continue to rely 
on prayer in a situation in which it does not seem to be working 
and in which the illness has progressed to the point of 
exhibiting severe symptoms?3-08 There are several reasons for 
this. 
One, from their own personal experience as well as from 
that of others, Christian Scientists have learned that healing 
often does not come immediately, be it for them or their 
children. Their experience,3-3-0 reinforced by Church 
doctrine,3-3-3- is that "persistence" in prayer yields positive 
results. 13-a should a healing not come as expected, their 
response may resemble that of many non-Christian Scientists: 
though they may try another tact, it will probably fall within 
the limits of their preferred method of healing. People tend to 
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stick within the overall healing system they have come to know 
and trust.112 
Two, in some ways Christian Scientists may perceive 
and respond to symptoms differently. "Religious beliefs and 
practices" can influence one's perception of illness.11"* It is 
not that Christian Scientists are oblivious to blatant symptoms 
of serious illness,11* but compared to typical non-adherents, 
Christian Scientists may be much less familiar with the 
potential significance of symptoms. In many states, Christian 
Science children can be legally excused from health instruction 
in school.11* Christian Scientists tend to avoid discussions 
about illness.117 In addition, owing to their belief that 
illness persists to the extent that one's thought affirms its 
existence,11* they may be less inclined to assign the same 
degree of significance to particular symptoms than a non¬ 
adherent would. Eddy counsels that "usually to admit you are 
sick, renders your case less curable. . . ."lia Finally, 
because Christian Scientists believe that fear fuels illness, 
they strive to avoid thoughts of fear and to eliminate any that 
might come into their mind,120 including the idea that Christian 
Science cannot heal the illness.1*1 They are "inclined to view 
the situation, no matter how dire, with atnl. . . expectation of 
healing."122 Thus, Christian Scientists may be predisposed not 
to fear the worsening of an illness. 
Three, the choice to use medicine or not in a particular 
instance may be experienced by Christian Scientists as much more 
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than simply a choice about a physical healing in a particular 
instance. There are at least a couple of reasons for this. 
One, Christian Scientists tend to see hospitalization as a 
decision to subject oneself to an inferior and alien healing 
system in which the patient, or in the case of children the 
patient's parent, loses a large amount of control over what is 
or is not done to his or her child.133 Two, they may view using 
medical care on their children as impressing on the children a 
world view antithetical to Christian Science practice. Hence, 
they may feel that doing so is likely to make it more difficult 
in the future for their children to successfully practice 
Christian science, a method which the parents regard as the best 
for protecting their children's health over the long run.13* 
Conclusion 
The Christian Science religion is a system of 
metaphysics and healing. The chief aim of such healing is not 
the cure of bodily illness, but spiritual renewal. The curing 
of physical illness is simply an important byproduct of that 
experience. When adherents have difficulty healing themselves, 
they enlist the assistance of Christian Science practitioners. 
Parents play a special role in the maintainance of their 
children's health. Christian Scientists believe that usually 
both the origin and the cure for children's illnesses lie in the 
parents' thinking. The use of both spiritual and medical 
treatment is thought to be counterproductive. Though total 
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reliance on spiritual treatment to restore health is the goal, a 
number of exceptions are allowed. But while allowed, they are 
deemed nonetheless to be a departure from Christian Science 
practice. 
church authority is centralized in a board of directors 
bound to follow an unamendable set of precepts set out by the 
founder in the Manual. There is no clergy, church doctrine is 
disseminated and elaborated primarily through Church 
publications. The main one is Science and Health, though 
Church periodicals play a key auxilliary role. It is through 
Church publications and at Wednesday evening services that 
members are repeatedly exposed to a wide variety and a large 
number of testimonies of Christian Science healings. Committees 
on Publication advise parents regarding seriously ill children 
and conduct the Church's lobbying and public relations. 
There are two aspects of Christian Science practice 
that, in particular, seem to confuse and alarm the public: (1) 
how use of Christian Science treatment could be seen as superior 
to medical care; (2) why parents would continue to use spiritual 
healing after symptoms become severe. Christian Science parents 
conclude that spiritual treatment is superior to medical care on 
the basi3 of their personal experience, their sense of the 
shortcomings of medical care, and their awareness of a large 
number and variety of healings experienced by other Christian 
Scientists. They often persist in using spiritual treatment 
with their children even when an illness does not readily 
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respond to it because the parents' experience is often that 
spiritual healing requires persistence. They are likely to be 
less impressed by symptoms and less predisposed to anticipate 
the worsening of an illness than non-adherents. Moreover, the 
decision to use medical care or not in a particular instance 
generally carries much more profound considerations for 
Christian Scientists than would be the case for non-adherents. 
Contention between the Christian Science Church and the 
state erupted in the 1980s, when in several parts of the country 
Christian Science parents were prosecuted following the deaths 
of their children. The relevant statutes and the constitutional 
implications of them are the subject of the next chapter. 
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^Eddy, Miscellaneous in Prose yor.K.s./ 53, 88-89. 
aaEddy, Science and Health, 198. See also Nenneman, 
179. 
aaEddy, Science and Health, 12, 463; Arthur Edmund 
Nudelman, "Christian Science and Secular Medicine (Ph.D. 
diss., University of Wisconsin, 1970), 84. 
4°A Church spokesperson emphasizes that "Christian 
Scientists decline conventional medicine, not because of any 
Church-dictated taboo, but because experience has shown that 
healing takes place for them only when the presence of God 
is felt and the spiritual nature of man is better 
understood." Robert Coe Gilbert, Christian Science 
Committee on Publication for Southern California, interview 
by author, Los Angeles, 13 August 1992; and Coe, fax, to 
author, 7 June 1994. 
alWhen medical treatment is coerced by the state, 
however, it appears that Christian science treatment may 
continue so long as the patient's heartfelt commitment is to 
Christian Science, not medical care. In Canada, for 
example, Christian Science treatment of children can 
continue even while the parents comply with government- 
required medical treatment for their children. Joyce Olive 
Forden, Christian Science practitioner, interview by author, 
Windsor, Ontario, Canada, 14 August 1993. 
■* **Arthur E. Nudelman, "The Maintainance of Christian 
Science in a Scientific Society," in Marginal Medicine, ed. 
Roy Wallis and Peter Morley (London: Peter Owen, 1976), 45; 
and Transcript of Trial at 665, People v. Rippberger, 283 
Cal.Rptr. Ill (Ct. App. 1 Dist. 1991) (testimony of Dr. 
Samuel S. Hill, Professor of Religion, University of 
Florida). Church literature, however, does not use the 
terms "mechanical" or "organic" in this sense. 
*a"The work done by the surgeon is the last healing 
that will be . . . attained by us, as we near a state of 
spiritual perfection. At present I am conservative about 
advice on surgical cases." Eddy, Miscellany. 345. Given 
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the predominant use to which surgery was put at the time 
Eddy lived and the context of Eddy's other writings, one can 
assume that Eddy was not endorsing the use of surgery to 
treat disease. 
'•'•Eddy, Science and Health, 401-2. 
••“Official Church policy does not specifically 
stipulate the permissibility of using a physician during 
childbirth. Its practice among Christian Scientists 
appears to originate from three considerations. One, a 
Christian Science practitioner attended a birth in 1888 in 
which both the mother and child died. After the deaths, 
"sensational stories appeared in the press." Peel, Years of 
Trial, 237. Two, in 1902 Eddy enjoined the teaching of 
obstetrics (which had previously been taught as a part of 
advanced Christian Science coursework). Manual. art. 23, 
sec. 1. Three, a conceptual distinction was made "between 
the mechanics of delivery and the practitioner's spiritual 
work in healing, protecting, and normalizing the situation." 
Attendance by both a physician and a practitioner apparently 
became customary as "over the years simple necessity would 
lead to increasingly harmonious cooperation and mutual 
respect between medical men and Christian Scientists in 
cases of childbirth." Peel, Years of Trial. 238. Peel does 
not provide documentation supporting his assertion that Eddy 
made this conceptual distinction, though in a somewhat 
different context Eddy does refer to "the surgical part of 
midwifery." Eddy, ttlgc.e.llan&.ftas,, 349. 
““Official Church policy does not specifically 
stipulate the permissibility of using dentists. It appears 
to originate from at least two factors. One, around 1900 
Eddy had a tooth pulled by someone practicing dentistry. 
Two, she appears to have conceptualized dentistry as a form 
of surgery, which may have been its principal function 
during the time in which she lived. Stephen Paget, The 
Faith and Works of Christian Science (London: Macmillian, 
1909), 84. 
“■’Official church policy does not officially stipulate 
the permissibility of using eyeglasses. Its origin, though, 
may stem from Eddy's use of glasses. 
One Christian Scientist replies to the criticism that 
such exceptions are hypocritical with this story: "a 
Christian Science practitioner was addressing an 
interdenominational college group. . . . One student asked: 
'Do I understand you to say that Christian Science can heal 
anything? . . . Then why are you wearing glasses?' The 
Christian Scientist countered by asking: 'Would you be 
willing to tell me what your grades were last term?' 
'Certainly,' replied the student. 'All B's.' Whereupon the 
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Christian Scientist explained laconically: 'Well, I'm 
wearing glasses for the same reason that you didn't get all 
A's. ' " Robert Peel, Christian Science: Its Encounter with 
American Culture (New York: Holt, Rinehart, and Winston, 
1958), 151. 
One former Christian Scientist notes that other 
physical aids to which Christian Scientists sometimes avail 
themselves include hearing aids and canes. Brenneman, 60. 
'•“Vaccination appears to be allowed simply to comply 
with the law, and normally this allowance would not apply to 
other kinds of situations. Eddy, Miscellany 219-20, 344-45. 
““This appears to be in deference to both public 
concern and (at the time of Eddy's writing) inadequate legal 
protection in such cases, should the Christian Science 
treatment not be successful. Eddy, Miscellany. 227. 
BOEddy apparently viewed this as a temporary 
concession that would later become unnecessary as the public 
became more familiar with Christian Science. Eddy, 
Miscellany, in Prose Works, 226. 
B1Swan, "Faith Healing, Christian Science, and the 
Medical Care of Children," 1639-40. 
B2Eddy, Science and Health. 464. In general, however, 
Christian Science is deemed sufficient to deal with pain 
without resorting to drugs. 
B3Eddy, Science and Health. 443. In addition, mutual 
consultation between practitioners and physicians is 
permitted. Manual. art. 8, sec. 23. In practice, however, 
such consultation appears to happen rarely, if at all. 
“■•The Christian Science Board of Directors, "Christian 
Scientists and the Practice of Spiritual Healing," Christian 
Science Sentinel 95 (7 September 1993), 21. 
BBEddy, Retrospection and Introspection. 87-88. But 
Church authorities emphasize that this is not done for 
punitive purposes. It is done instead because Christian 
Science prayer is incompatible with reliance on medical 
care. Christian Science treatment would not be withheld, 
however, when medical care is given without consent, such as 
when it is legally required or when a Christian Scientist is 
unconscious as a result of an accident. Joyce Olive Forden, 
Christian Science practitioner, interview by author, 
Windsor, Ontario, Canada, 14 August 1993. 
““Stephen Gottschalk, "Spiritual Healing on Trial: A 
Christian Scientist Reports," Christian Century 105 (22-29 
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June 1988): 604. Again, apparently the purpose is not 
punitive. Rather, it is that Christian Science 
practitioners, teachers, and lecturers, as role models, are 
expected to be demonstrating the Christian Science practice 
they advocate. 
“’’Mary Baker Eddy, Church Manual of the First Church 
o£ Christ. Scientist in Boston. Massachusetts. 89 ed. 
(Boston: Trustees Under the Will of Mary Baker G. Eddy, 
1936), 120-22. 
S8John, The Christian Science Wav of Life. 11. 
“There is also the Christian Science Monitor, but its 
role in disseminating religious doctrine is minimal. 
“Brenneman, 46. 
Ci"No new Tenet or By-law shall be adopted, nor any 
Tenet or By-law amended or annulled, without the written 
consent of Mary Baker Eddy. ..." Manual. art. 35, sec. 3. 
“Interpretation of Church doctrine, however, is 
expected to be monolithic. No dissent is tolerated. 
Questions of orthodoxy are resolved by the Board of 
Directors. 
“The Church's official name is punctuated this way. 
“In December 1993, there were 1712 churches. Almost 
all of them are in English-speaking countries (1613, or 
ninety-four per cent) and the vast majority are in the U.S. 
(1360, or eighty per cent). The number of churches is 
rapidly declining. There were over 2400 churches in the 
U.S. in 1966 and about 2000 in 1986. John A. Dart, "Healing 
Church Shows Signs It May be Ailing," Los Angeles Times. 20 
December 1986, ERIC, SOC 89:AS. 
“Eddy, Manual, art. 23, sec. 7. 
“Eddy, Manual, art. 4, secs. 1-3. 
“Eddy, Science and Health. 80, 406-7, 454. 
“Official Church policy, dating back to 1909, forbids 
publication of Church membership figures. Eddy, Manual, 
art. 8, sec. 28. The policy was implemented at a time when 
Church membership was growing rapidly. According to a 
prominent Christian Science supporter, the policy reflected 
Eddy's "conviction that measurement should be qualitative 
rather than quantitative" and her awareness of "the danger 
of pride in numbers or popularity." Peel, spiritual 
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Healino, 47, The last time the Church gave a membership 
figure vas in 1936 under government pressure. Walter Funk, 
Manager of the Legal Rights and Legislation Division, The 
First Church of Christ, Scientist of Boston, interview by 
author, Boston, 12 March 1993. The figure given was 
269,000. Brenneman, 81. 
coOne commentator estimates 127,500 as the worldwide 
membership. Brenneman, 81. Because U.S. membership 
constitutes around eighty percent of worldwide membership, 
this would put U.S. membership at roughly 100,000. 
^“Charles-Edward Anderson, "When Faith Healing Fails," 
American Bar Association Journal 75 (July 1989): 
22-24. 
71Manual. art. 23, sec. 10. 
'72Ibid., sec. 1; and Leishman, 62-63. 
'73Jim Bencivenga, Manager of Committees on 
Publication, inteview by author, Boston, 12 March 1993. 
’7'*0riginally, Eddy had to approve of the Board's 
appointments to fill its vacancies. Manual, art. 1, sec. 5. 
But following her death, the Board became wholely "self- 
appointing." Brenneman, 42. 
’7SManual. art 1, sec. 9; art. 8, sec. 11; and art. 11, 
sec. 1; also see generally Braden. 
7SIn the U.S., the two lay Readers in each of the 
three largest churches in a state "annually and 
alternatingly" appoint the Committee. Manual. art. 33, sec. 
3. If the national Board of Directors feels the Committee 
has performed unsatisfactorily, it can reprimand the 
Committee, demand its removal, or install its own Committee. 
Manual. art. 33, sec. 5. 
■^Peel, "The Christian Science Practitioner," 40. See 
also Brenneman, 37. 
■'“Peel, "The Christian Science Practitioner," 40. In 
addition, practitioners are expected to attend annually a 
one-day "refresher course." John, 71. 
'79Leishman, 62. 
®°Peel, "The Christian Science Practitioner," 40. 
aa-See Brenneman, 78. 
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“"Eddy, Miscellany in Prose Works, 237. A prominent 
critic of the Church maintains that fees can range as high 
as fifty dollars per patient per day, with the same 
practitioner handling dozens of patients in a day. Rita 
Swan, "Spiritual Healing and the Law: A Dispute," Christian 
Century 105 (19 October 1988): 927. Another critic notes 
that a practitioner involved in a child faith death in 
California "was handling about twenty-five to twenty-eight 
individual patients in the course of a day." Brenneman, 37. 
A prominent defender of the Church suggests that fees 
average eight to twelve dollars per patient per day. 
Stephen Gottschalk, "Spiritual Healing and the Law: A 
Dispute," Christian Century 105 (19 October 1988): 928. 
"3Manual. art. 26, sec. 9. 
"■•Brenneman, 45. 
“aChristian Science Board of Directors, The Foundation 
for Christian Science Nursing (Boston: The First Church of 
Christ Scientist, 1987), 28-29. 
""William E. Moody, "Fresh Insights into Christian 
Science Nursing," Christian Science Journal 109 (November 
1991): 34-35 This article announced a new Church policy. 
Prior to that time, special training for Christian Science 
nurses was provided by the Church. It was a one- or two- 
year course, each year consisting of three-months of 
classroom instruction and nine months of on-the-job 
training. Christian Science Nurses Training Catalogue 
(Boston: First Church of Christ, Scientist, n.d.), 23-24. 
"''In California there are two Committees. There is 
also a Committee for each province in Canada, each county in 
the United Kingdom, and about fifty other Committees in 
various countries around the world. A Committee on 
Publication actually officially consists of only one person. 
""The Church declined to provide this researcher with 
copies of these booklets. Consequently, the information 
referenced below is based on editions procured otherwise. 
These editions may not be the most current. 
""See, e.g., Christian Science Committee on 
Publication for Arizona, Legal Rights and Obligations of 
Christian Scientists In Arizona (Scottsdale, Arizona: 
Christian Science Committee Publication for Arizona, 1981), 
16; and Christian Science Committee on Publication for 
Northern California, Legal. Rights and Obligations .of 
Christian Scientists In California (San Mateo, California: 
Christian Science Committee on Publication for Northern 
California, 1984), 45. 
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9°See, e.g., Christian Science committee on 
Publication for Arizona, 5-6; and Christian Science 
Commmittee on Publication for Northern California, 62. 
B1Legal Rights Arizona, 5-6; and Legal Rights 
"The Church-published, international newspaper, The 
Christian Science Monitor, also performs, In addition to its 
journalistic mission, a public relations function. Widely 
read by public policy makers, It occasionally editorializes 
In support of the Church position on child faith deaths. 
See, e.g., Curtis J. sitomer, "Healing and 'Free Exercise of 
Religion,'" Christian Science Monitor, 28 May 1991, 19. 
"E.g., Jetta Bernier, Executive Director of the 
Massachusetts Committee for Children and Youth, interview by 
author, Boston, 28 July 1992; and Brenneman, 342. Though 
there have been substantial budget cuts since then, in 1991 
the national manager of all the state committees on 
publication had a staff of forty. Edie Clark, 86. 
9“Senator Kennedy and then-Representatlve O'Neill have 
vritten letters to the U.S. Department of Health and Human 
Services (HHS, at the time called the Department of Health, 
Education, and Welfare) conveying the Church's appreciation 
for the Department's responsiveness to the Church's 
concerns. Senator Edward Kennedy to Frank Ferro, Associate 
Chief of the Children's Bureau, 30 May 1980, files, 
National Center on Child Abuse and Neglect, Washington D.C.; 
and Representative Thomas P. O'Neill, Jr. to Frank Ferro, 
Associate Chief of the Children's Bureau, 4 June 1980, 
flies, National Center on Child Abuse and Neglect, 
Washington D.c. A former Director of the Central 
Intelligence Agency, Stansfeld Turner, has also written HHS 
in support of child-neglect regulations favorable to 
Christian Scientists. Stansfeld Turner to National Center 
on Child Abuse and Neglect, 1 June 1985, files, National 
Center on Child Abuse and Neglect, Washington D.C. 
Congressmen John Rousselot and Robert McClory, both 
Christian Scientists, have lobbied HHS. Senators Orrln 
Hatch, Quentin Burdick (whose wife Is a Christian Scientist, 
and then-senator Charles Percy (who Is a Christian 
Scientist) have introduced Congressional legislation 
favorable to the Church. Rita Swan, "Federal Victory--The 
Long Haul," CHILD newsletter (fall 1984): 2-3. During the 
early seventies, Christian Scientist John Erlichman was 
Nixon's lead domestic policy advisor. No documentation has 
been produced which substantiates that he lobbied on the 
Church's behalf, though one observer hints that he did so on 
behalf of a special congressional bill to extend a key 
Church copyright. Damore, 316. 
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"Various combinations o£ these accommodations can be 
found in the codes of the federal government, the District 
of Columbia, and every state except possibly New Mexico. 
See generally First Church of Christ, Scientist, in Boston, 
Massachusetts, Appendices to Brief of Amicus Curiae In 
Support of Petitioner, Walker v. Superior Court, 253 Cal. 
Rptr. 1 (1988). At one time, even Indian Territory and the 
Panama Canal Zone had accommodations of Christian Science 
practice in their laws. Clifford Smith, 74. In addition, 
the fact that over 40 major insurance companies reimburse 
for Christian Science treatment (while not a public policy) 
is used by the Church in the public policy debate as 
evidence of public recognition of Christian science 
treatment. First Church of Christ, Scientist, Appendices to 
Brief at B-l. 
"This is true, for example, for all of the Christian 
Science parents who since 1967 have been criminally charged 
in child faith deaths. These cases will be described in 
chapter 7. 
"See, e.g., Timothy A. MacDonald, "Choosing Spiritual 
Healing Over Medicine," Boston Globe. 5 June 1988, A27. 
9“Eddy, Miscellaneous in Prose Works. 34. 
"For example, Lise Glaser, Christian Science mother 
in a child faith death, during questioning by Detective 
Cooper and in reference to the bodily conditions of the non- 
Christian Scientist family in which she was raised, 
commented: "My dad underwent a colostomy and ... he 
doesn't have part of himself any more and my mother's lost 
her uterus. I mean, everybody in my family has less of 
their body with them. And I know that Christian Science has 
healed these things and people are still intact." Quoted in 
Brenneman, 54. 
100See, e.g., Nathan A. Talbot, Interview by Richard 
J. Brenneman, 8 December 1989, appendix in Deadly Blessings: 
Faith Healing on Trial (Buffalo: Prometheus, 1990), 344; 
Gottschalk, "Spiritual Healing and the Law," 929; MacDonald, 
"Choosing Spiritual Healing Over Medicine," A27. Talbot, 
Gottschalk and MacDonald are prominent Christian Scientists. 
xoxHj raise<3 six children. And I had three of them 
that never missed a day of school because of illness and I, 
I really don't think many medical families can claim that." 
Christian Scientist Lise Glaser quoted in Brenneman, 57; "He 
had three terrible fevers about a month apart, and each time 
. . . the practitioner did her prayer work, and each time he 
got well. To us, that was evidence that Christian Science 
did heal the disease." Apostate Rita Swan; quoted in Edvard 
133 
Dolnick, "When Faith and Medicine Collide" Washington Post 
Magazine 25 September 1990, WH15. 
loaSee, e.g., Christian Scientist Lise Glaser; quoted 
in Brenneman, 32: 
I would go Wednesday nights to the testimony meetings 
and I'd hear all these people talk about testimonies 
. . . and I could see healings. People would come in 
and they'd look awful, and a couple of days later I'd 
see them and they'd be just fine. . . . 
ioaMany Christian Scientists regularly read the 
testimonies presented in the weekly and monthly Christian 
Science periodicals. Over a period of about ten years, this 
would expose them to several thousand testimonies of 
healing. For the period 1971-1981, for example, "Among the 
diseases and disorders named as having been healed were 
multiple scleosis, epilepsy, curvature of the spine, cancer, 
cataract, glaucoma, diabetes, spinal meningitis, blindness, 
and more." Allison W. Phinney, Jr., "The Spirituality of 
Mankind," Christian Science Sentinel 86 (September 1984): 
1532. 
xo-*The excerpts I use are drawn from a magazine story 
and from affidavits published in Robert Peel's Spiritual 
Healing in a Scientific Age. The affidavits are on file in 
the Church's headquarters in Boston. Nathan A. Talbot, 
Manager, Committees on Publication, First Church of Christ, 
Scientist in Boston, Massachusetts, to Rita Swan, President, 
CHILD, 10 February 1988. I excerpt from the magazine story 
and the affidavits because they contain more objective 
factual descriptions (which a non-Christian Scientist is 
likely to find more communicative) than the more spiritual- 
experience desciptions found in Church-published testimonies 
(whose principal audience is the Church membership). The 
particular affidavits I use from Peel's book are unusual in 
that for most of the affidavits Peel published he deleted 
the names of the physicians and hospitals and clinics 
involved. Peel defends his practice of deleting the names 
as matter of courtesy to avoid possibly "embarrassing" them. 
Peel, Spiritual Healing. 68. This practice has been sharply 
criticized by Rita Swan who suspects it "more likely that 
the doctors did not wish to participate in encouraging 
unnecessary deaths of children." Rita Swan, "'Spiritual 
Healing' Claims Wither on the Vine of Investigation," New 
York Cltv Tribune. 28 January 1988, 10. Nonetheless, the 
practice of deletion of names of physicians and their 
institutions in such reports does not seem to be limited to 
Christian Scientists. Physician Rex Gardner, for example, 
refers in his book to observing "medical ethical practice in 
withholding the names of doctors and patients in the cases 
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described. ..." and physician Eugene D. Robin prefaces 
his book by saying, "to protect their privacy, patients, 
doctors, and institutions are not identified by name or 
geographical location." Rex Gardner, Healing Miracles; A 
Doctor Investigates (London: Darton, Longman, and Todd, 
1986) ix; and Eugene D. Robin, Matters of Life and Death: 
Risks vs. Benefits of Medical Care (New York: W.H. Freeman, 
1984), xvi. 
^““Edie Clark, "The Price of Faith," Yankee. July 
1992, 119. 
locThe affidavit provides the physicians' names, the 
dates of various medical examinations, the dates of 
hospitalization and the names of the hospitals. Terresa J. 
Simpson, Affidavit, Lenoir City, Tennessee, May 1982; quoted 
in Peel, Spiritual Healing. 69-73. 
107Doris E. Wiederkehr, Affidavit, Mar Vista, 
California, 12 March 1983; quoted in Peel, Spiritual 
Healing, 54-56. Names of hospitals and of some of the 
physicians involved are included in the affidavit. 
^““Wiederkehr, 56. 
““As the mother of a juror in one case commented, 
referring to the defendant parents and their seriously ill 
son, "Oh God, hov could they not see how sick he was?" 
Bella English, "A Juror's View of Tvitchells," Boston Globe, 
18 July 1990, 17. 
““Beverly Bemis Hawks DeWindt, "Healing Young 
Children Through the Parent's Prayer" Parents. Children and 
God's Omnipotent Care, ed. Christian Science Publishing 
Society (Boston: The Christian Science Publishing Society, 
1987) , 24-25. "Hours, days, weeks, or months of [Christian 
Science] treatment may be necessary. ..." Peel, "The 
Christian Science Practitioner," 41. Practitioner Dane 
Edens has mentioned that his healings have sometimes been 
"protracted." Edie Clark, 119. 
^“Eddy, Science and Health, 410, 448. 
^“"Persistence in holding to what [Christian 
Scientists] call the truth of being in the face of alarming 
physical evidence to the contrary may be what is needed to 
bring about a healing." First Church of Christ, Scientist, 
&_Century of Christian Science Healing (Boston: First Church 
of Christ Scientist, 1967), 239. 
““With respect to Christian Scientists, "When a 
Christian Scientist fails to demonstrate the healing power 
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of God In a given situation, he does not question the 
goodness of God. Instead he asks himself where he needs to 
bring his own thinking and living into closer conformity 
with God's law." First Church of Christ, Scientist, &. 
Century of Christian Science Healing. 240; quoted in Peel, 
spiritual Healing, 102. 
^••Transcript of Trial at 955, People v. Rippberger, 
283 Cal.Rptr. Ill (Ct. App. 1 Dist. 1991) (testimony of 
Thomas Szasz, M.D., psychiatrist) 
11BRikki Klleman, defense attorney in Commonwealth v. 
Twltchellr interview by author, Boston, 27 July 1992; and 
John Kiernan, special prosecutor in the same case, interview 
by author, Boston, 28 July 1992. 
XX6See, e.g., Iowa Code. Annotated (Supp. 1994), sec. 
256.11(6). 
1X7John, 70. 
xx®Eddy, Science and Healthf 411. 
xx*Ibid., 461. 
xao"In Christian Science one of the greatest things we 
have to fight is fear, that God is not in control. . . . 
Whatever any fear is, we try to negate it mentally. ..." 
Lise Glaser, a Christian Science parent involved in a child 
faith death; quoted in Brenneman, 39. 
xaxNathan Talbot, "Healing the child" in Parents, 
Children and God's omnipotent Care (Boston: The Christian 
Science Publishing Society, 1987), 3. 
xaaJohn, The Christian Science Wav of Life. 19. 
xaaThe issue of loss of control is mentioned in Peggy 
DesAutels, "Choices made By Christian Scientists: Rational 
or Irrational?," 20. 
xa-‘For a Christian Scientist, using medicine means 
believing that one's body is at the mercy of the laws of 
science. This position is antithetical to the Christian 
Science view that there are spiritually based laws of 
healing which supercede the laws of science. 
PART THREE 





Not providing medical care is an act of omission. 
An omission is criminal only if there is a legal duty to 
act. That duty can be created by statute or common lav. In 
either case, a duty to provide one's children with medical 
care exists only if such care is necessary to prevent harm. 
Medicine cannot always avert harm from illness. Thus, 
parental culpability hinges on confirming an absence of 
medical care as the proximate cause of the child's death.1 
Statutory Duty 
States have codified the duty of parents to provide 
their children with medical care in child abuse and neglect 
statutes. In many states, the duty is found in a statute 
prohibiting child-neglect, a misdemeanor. In some states, 
the duty is found in a statute prohibiting child abuse, 
which depending on the circumstances can be a felony or a 
misdemeanor. In either case, more serious legal 
consequences than these ensue should the death of a child be 
a result of violating the duty. If death results from 
committing a misdemeanor, the crime can become involuntary 
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manslaughter;2 if death results from commiting a felony, the 
crime becomes murder. 
Common-Law Duty: Criminal Negligence 
Apart from the statutory duty to provide medical 
care, parents have a common-law duty to care for their 
children. Common law in this respect refers to centuries- 
old customs affirmed through court decisions. At common 
law, independent of any statute, one has a duty to exercise 
at least reasonable care to prevent one's conduct from 
harming others. If the conduct is an omission, one has a 
duty only if one has a relationship to the other person that 
implies a duty, such as a parent does with respect to his or 
her child. Ordinarily, the care one owes another is simply 
that of a reasonably prudent person in similar 
circumstances. Anything less constitutes civil negligence. 
But in the vast majority of states, for there to be criminal 
negligence, one's lack of care must be greater. Generally, 
the lack of care must at least involve a high degree of risk 
of death or great bodily harm. 
Criminal Negligence Prosecution 
In Child Faith Deaths 
Historically, the most common charge in child faith 
death cases has been involuntary manslaughter,3 usually 
predicated on misdemeanor statutes requiring parents to 
provide their children with medical care.* since the 
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Incorporation o£ religious exemptions into child abuse and 
neglect statutes, however, manslaughter charges have been 
based, not on a violation of a specific statute, but on 
criminal negligence generally. In addition, charges of 
felony child endangerment or felony child abuse have 
sometimes also been brought. With respect to this approach 
of basing prosecution on criminal negligence, two questions 
arise: (1) are the religious exemptions in child abuse and 
neglect statutes a defense against prosecution under other 
statutes; and (2) if they are not, are parents involved in 
Christian Science child faith deaths criminally negligent? 
Before taking these questions in turn, the nature of 
spiritual-healing exemptions is described. 
The Exemptions 
Spiritual-healing exemptions, which are directly at 
issue in child faith death cases,® are stated or implied in 
forty-six states and the District of Columbia. The only 
states not having these exemptions are Hawaii, Nebraska, 
South Dakota, and since late 1993, Massachusetts.6 The 
exemptions may be classified according to (1) the kind of 
statute in which they are located, (2) whether they are 
stated affirmatively and whether explicitly, and (3) how 
they define spiritual healing."7 
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Location 
Exemptions are found in criminal statutes, in 
noncriminal statutes, particularly child-abuse-reporting 
statutes, or in both. The location of an exemption within a 
code suggests its purpose and consequently the extent to 
which its scope may include other statutes within the code. 
Criminal Statutes 
In the twenty-one states that have exemptions in 
their criminal statutes, they are usually located in the 
child-endangerment® or child-injury® statute. But they may 
instead (or also) be located in similar statutes such as 
child-abuse,10 child-neglect,11 or combined child- 
endangerment-and-neglect statutes.12 These various kinds of 
statutes are collectively referred to as child abuse and 
neglect statutes. An example of a criminal statute 
exempting use of spiritual healing is that in California: 
If a parent of a minor child willfully omits, 
without lawful excuse, to furnish necessary 
clothing, food, shelter or medical attendance, or 
other remedial care for his or her child, he or she 
is guilty of a misdemeanor. . . . 
If a parent provides a minor with treatment 
by spiritual means through prayer alone in 
accordance with the tenets and practices of a 
recognized church or religious denomination, by a 
duly accredited practitioner thereof, such treatment 
shall constitute "other remedial care," as used in 
this section.13 
Noncriminal Statutes 
In twenty-five states and the District of Columbia, 
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the exemptions are found only in child-abuse-reporting3-* or 
other non-criminal statutes,3-* generally as part of the 
code's definition of child abuse or neglect. An example of 
a spiritual-healing exemption to a noncriminal statute is 
that in Florida: 
"Abused or neglected child" means a child whose 
physical or mental health or welfare is harmed, or 
threatened with harm by the acts or omissions of the 
parent . . . responsible for the child's 
welfare. . . . 
"Harm" . . . can occur when the parent . . . 
(f) Fails to supply the child with adequate food, 
clothing, shelter, or health care ... ; however, a 
parent . . . legitimately practicing his religious 
beliefs, who . . . does not provide specified 
medical treatment for a child, may not be considered 
abusive or neglectful for that reason alone. . . . 
Any person required ... to report . . . child 
abuse or neglect who . . . fails to do so . . . is 
guilty of a misdemeanor of the second 
degree. . . .3-G 
Whether Affirmative and Whether Explicit 
Spiritual-healing exemptions can be worded 
negatively or affirmatively, and implicitly or explicitly. 
The degree to which spiritual healing is explicitly affirmed 
as acceptable, yet can still result in prosecution, affects 
the extent to which the law may be contradictory and thus 
vulnerable on due-process grounds. 
Whether Negatively or Affirmatively 
Twenty-eight states and the District of Columbia 
stipulate negatively. Their exemptions state that a parent 
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cannot be deemed to be maltreating a child "for the sole 
reason that"1,7 spiritual healing is being used.10 Ten 
jurisdictions state affirmatively that spiritual healing is 
health care1* or a defense to prosecution.*0 
Whether Implicitly or Explicitly 
Seven states do not explicitly exempt spiritual 
healing, but it can be inferred as being included within an 
exemption for remedial care generally.21 
The more restrictively an exemption defines 
spiritual healing, the more vulnerable it is to 
establishment clause challenges. Among those states which 
explicitly exempt spiritual healing, it is defined in one of 
six ways: (1) as any legitimate or good-faith practice of 
religious beliefs, the case in fifteen states;22 (2) as that 
done consistent with the tenets of any recognized religious 
institution, the case in eight states.23 (3) as only that 
done by a "duly accredited practitioner" of a "recognized" 
church, the case in thirteen states and the District of 
Columbia;2“ (4) as only that generally recognized as 
reasonably effective, the case in three states;20 (5) as 
that generally recognized as a healing method in state law, 
the case in three states;20 or (6) as only Christian Science 
treatment, the case in five states.2"7 Of particular note is 
a unique child neglect statute in Oklahoma, which while 
exempting spiritual healing, excludes from that exemption 
143 
situations "where permanent physical damage could result to 
such child."2® 
Statutory Construction 
Legislatures are charged with the power to make law 
the judiciary, with the power merely to apply the law.2® 
Judges can apply the law consistent with the intent of the 
legislature or with the law's meaning to the public. 
Consistent with the principle of separation of powers, the 
predominant criterion for application is legislative 
intent.30 There are a variety of vehicles for determining 
legislative intent. The first is the language of the 
statute itself. Should it prove ambiguous, a variety of 
extrinsic aids can be used to clarify it. These include 
legislative history, common law, and related statutes. 
Should these methods be insufficient to resolve the 
ambiguity, the principle of lenity may apply. 
Ambiguity of the Statutory Language 
Ambiguity is present when reasonably well-informed 
citizens can derive different meanings from the same 
statute.31 Parental medical negligence statutes 
incorporating spiritual healing exemptions meet this 
criterion. On the one hand, the statutes stipulate that 
parents must provide their children with necessities, 
including medical care. On the other hand, the statutes 
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exempt in some way parents using spiritual healing from the 
requirement to provide medical care. 
These conflicting directives are subject to at least 
two interpretations. One interpretation is that use of 
spiritual healing in lieu of medical care is permissible up 
to, but not beyond, the point at which an illness endangers 
a child. Another interpretation is that spiritual healing 
is a form of remedial care as legally acceptable to use with 
children as is medical care. That reasonably well-informed 
persons can derive such conflicting meanings from the 
statutes is evident from the fact that, while some state 
attorneys have prosecuted child faith deaths occuring within 
their jurisidiction, others "have just assumed that 
Christian Science parents have a right to" use spiritual 
healing in lieu of medical care even when it leads to 
death.32 
The vague phrases used in these statutes produce the 
ambiguity. For example, what is the meaning of the phrase, 
or its equivalent, found in statutes in over half the 
states, which says that a parent cannot be regarded as 
maltreating a child "for the sole reason that" spiritual 
healing is being used? Does the phrase mean that using 
spiritual treatment is not, by itself, reason to conclude 
that a child is neglected but that such a conclusion could 
be drawn if there were the additional reason of the child's 
illness being life-threatening?33 Or does the phrase mean 
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that only if there were a nonreligious reason for 
withholding medical care, such as to keep physicians from 
discovering that the child had been beaten, could a parent 
using spiritual healing be deemed to be maltreating their 
child?34 
Legislative History 
Due to the cost of accessing archives in various 
state capitols, only a cursory examination of the 
legislative history is feasible. This may not be a 
significant loss because "legislative history is often 
ambiguous and inconclusive30 What emerges from the 
history reviewed in court opinions is insufficient to 
conclude that the legislatures intended the exemptions to 
apply to statutes other than those in which they are found. 
In the states where Christian Scientists have been 
prosecuted in crminal trials in recent years, the response 
of the courts to the issue of the legislative histories of 
the statutes involved has varied. The Florida appellate 
courts apparently did not consider legislative history.3S 
In Minnesota, the appellate court considering legislative 
history concluded that it was was "ambiguous."3,7 In 
Massachusetts, the state's highest court concluded that 
there was "no history" to the child-neglect statute "that 
suggests" that the exemption applies to the common-law 
crime3a of homicide.3* 
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Only the California courts show evidence of having 
substantially reviewed the pertinent legislative history. 
The lack of clarity as to whether the exemption in the 
child-neglect statute was applicable to other statutes (the 
very ones under which Christian Science parents were later 
prosecuted) was pointed out to members of the legislature in 
both Assembly and Senate committee analyses of the bill. 
Yet the legislature chose not to address the issue. On the 
one hand, this is insufficient evidence to conclude that 
legislature did intend to apply the exemption to other 
statutes.40 On the other hand, a legislature's "considered 
silence" is insufficient to conclude that legislature did 
not intend to apply the exemption to other statutes.41 
That the Church1s intent in getting the exemptions 
drafted and passed was to immunize Christian Science parents 
from prosecution is clear.42 But intent of the lobbyist and 
Intent of the legislature are not necessarily one in the 
same : 
(I In construing a statute . . . the worst person 
to construe it is the person who is responsible 
for its drafting. He is very much disposed to 
confuse what he intended to do with the effect 
of language which has in fact been employed.43 
In other words, what you (the lobbyist) see is not 
necessarily what you get. To the extent that the 
legislative history discussed in recent criminal court 
decisions involving Christian Scientists is 
representative of the situation nationally, legislative 
147 
history fails to substantiate that legislatures Intended 
for spiritual-healing exemptions in child neglect and 
abuse statutes to protect Christian Scientists from 
prosecution under other statutes. 
Common Lav 
When the language of a statute is unclear, one 
can look to the principles of common lav operative at 
the time of the statute's enactment for an indication of 
legislative intent.44 Perhaps because of the general 
unreliability of medicine prior to the mid-eighteenth 
century, child faith deaths were apparently not a legal 
issue before then. The earliest cases occurred in 
England. They indicate that at common lav, in the 
absence of any statutorily defined duty of parents to 
seek medical care, religion appears to be a defense to 
criminal conviction.43 English cases later in the 
century make clear that, given a statutory duty for 
parents to provide medical care, religion is no 
defense.46 Around the turn of the century, courts in 
America began to confirm this principle that religion is 
no defense to a specific statutory obligation.4"7 
Are religious exemptions to these statutory 
statements of parental duty an attempt to reinstate a 
common-lav principle that religion is a defense to 
failure to abide by this duty? The Christian Scientists 
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would say yes.4® Others, such as the California Supreme 
Court, maintain that the common-law rule was never that 
religious belief is per se a defense to criminal 
negligence. Instead, they say the courts in the 1870s 
merely recognized that, given the primitive state of 
medicine, it was inappropriate for the state to treat it 
as superior to religion.*9 All that can be said for 
sure is that reference to common law fails to clarify 
the ambiguity of the statutes. 
Related Statutes 
There are two possible ways reference to related 
statutes may clarify legislative intent with respect to 
the spiritual-healing exemptions in child abuse and 
neglect statutes. One, statutes under which Christian 
Science parents have been criminally charged can be 
reviewed for signs that the exemptions are meant to be 
applied to them as well. Two, other statutes which 
contain spiritual-healing exemptions to mandatory 
medical treatment, aside from ones directly at issue in 
cases of child faith death, can be examined for evidence 
of what legislative intent there might be with respect 
to an entire scheme of spiritual-healing exemptions. 
Applying Exemptions to Statutes 
under Which Charges Have Been Brought 
Do the exemptions found in parental medical 
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negligence statutes also apply to manslaughter and other 
statutes under which Christian Science parents in recent 
cases have been charged? For statutes to be construed 
together, they must be la pari materia, "relating to the 
same person or thing or having a common purpose."00 
There is no set formula for determining these 
relationships. The "leading authority" notes: 
The guiding principle ... is that if it is 
natural and reasonable to think that the 
understanding of members of the legislature or 
persons to be affected by a statute, be 
influenced by another statute, then a court 
called upon to construe the act in question 
should also allow its understanding to be 
similarly influenced.01 
Since the latest enactment of the exemptions, 
Christian Science parents have been criminally charged 
for child faith deaths in five states. This has raised 
questions as to whether the exemptions are in. pari 
materia with the various statutes under which parents 
have been charged: involuntary-manslaughter, chiId- 
endangerment, and felony-child-abuse. Each of these 
kinds of statutes will be examined in turn to see if 
they are in câii. materia with the child abuse and 
neglect statutes incorporating spiritual-healing 
exemptions. 
Manslaughter Statutes 
In three states--California, Massachusetts,02 
and Minnesota—Christian Science parents have been 
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charged with involuntary manslaughter.63 Are these 
manslaughter statutes, and the child neglect and abuse 
statutes containing spiritual-healing exemptions, in 
pari materia? First, are they addressed to the same 
persons? No, child-neglect statutes address parents;04 
the scope of manslaughter statutes, on the other hand, 
is not limited to any particular class of persons.00 
Second, do the two kinds of statutes have a 
common purpose? Here the answer is less clear. The 
courts in California and Massachusetts have concluded 
that the purpose of their child-neglect statutes is to 
require parents to finance their minor children's 
necessities,06 while the purpose of its manslaughter 
statute is to protect people from unnecessary death.07 
That the two statutes in California are so distinct is 
cast into doubt, however, by the judicial history of the 
child-neglect statute. Prior to the 1984 indictment of 
a Christian Science parent there, no parent using 
spiritual healing during the previous hundred years had 
been independently prosecuted for manslaughter. Such 
prosecution was always predicated on a violation of the 
child-neglect statute.08 Similarly in Massachusetts, 
the only conviction of a Christian Science parent for a 
child faith death was predicated on violation of its 
child-neglect statute. 
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The Supreme Court o£ Minnesota has ruled that 
its manslaughter statute and its child-neglect-and- 
endangerment statute do not have a common purpose, but 
its lower courts have found the distinction between the 
purposes of the two statutes less clear. The trial 
court concluded that the statutes should be read la pari 
materia. while the court of appeals overruled on this 
issue, it acknowledged that though the two kinds of 
statute did not have a "common purpose," they 
nonetheless had a "similar purpose." 
Thus, prior use of the statutes in California 
and Massachusetts, and a trial court ruling in 
Minnesota, suggest that those statutes may share at 
least an. important purpose, though not all purposes, in 
common. 
Child Endanaerment 
In addition to manslaughter, Christian Science 
parents in California have been charged with child 
endangerment. Is California's child endangerment statute 
in EàJLl materia with its child-neglect statute? First, 
do the two statutes address the same persons? No, the 
child-neglect statute addresses parents. The child- 
endangerment statute addresses not just "personCs 1 
having the care or custody of any child," but "any 
person. 
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Do they have a common purpose? The court 
majority in Walker said no. It held that one is a 
financial-support requirement and that the other is a 
provision to protect from "immediate and grievious 
bodily harm." In his dissent, however, Justice 
Broussard notes that, even while having "additional 
dissimilar objectives," statutes may "also share the 
same common objective." The common objective is evident 
by the fact that the medical neglect statute requires 
parents to "furnish necessary . . . medical attendance." 
Such "attendance is only necessary when the health or 
person of the child is endangered."53 
ChiId-Abuse-Reporting 
In Florida, parents have been charged with 
third-degree murder and felony child abuse, the murder 
charge being predicated on the felony. Is Florida's 
child-abuse-reporting statute in pari materia with its 
felony-child-abuse statute?*0 First, do they address 
the same person? Yes, both statutes are addressed to 
all citizens. (This answer might vary by state because 
some states only require reporting from citizens in 
specified professional positions, such as teachers and 
physicians.) 
Do the two statutes have a common purpose? 
While the trial court ruled yes, the court of appeals 
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ruled no. The latter distinguished the "administrative" 
purpose of the child-abuse-reporting statute from the 
"prosecutorial" purpose of the child abuse statute. But 
the court conflated means with ends. While the means 
are different, the purpose of the two statutes is the 
same: protecting children from child abuse. The court 
also pointed out that the exemption lies in a definition 
of child abuse in the section on reporting and that 
definitions there are "as used in" the section on 
reporting. Nonetheless, though the statutes are in 
different sections, originally they both occupied the 
same chapter, and both define child abuse similarly. 
Thus, appellate courts have consistently ruled 
against reading the spiritual-healing exemption in pari 
materia with the statutes under which Christian Science 
parents have been charged in child faith deaths. But 
prior use of the statutes to prosecute criminal 
negligence, overlapping purposes, and trial-court 
rulings suggest that such a conclusion is debatable. 
Exemptions as Part of a 
Broad Legislative Scheme 
Another aid to interpreting a statute is to 
examine it in light of a possible broad legislative 
intent evident in a number of statutes. There are 
spiritual-healing exemptions in numerous statutes. In 
California, they can be found in over twenty statutes; 
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in Florida, four statutes; in Minnesota, seven statutes; 
and in Massachusetts, three statutes. The exemptions 
cover various issues, depending on the state. Christian 
Science practitioners and Christian Science nursing 
homes, for example, may be exempt from state licensing 
requirements. Practitioners' services may be 
reimburseable under no-fault insurance lav and by state 
medical assistance and workmen's compensation plans. 
For the Christian Scientist, these various lavs 
suggest a general legislative recognition of the 
acceptability of the use of spiritual healing. Another 
viewpoint, however, is simply that the state 
accommodates spiritual healing in a variety of ways but 
in no way that endangers children. Both viewpoints find 
support in, for example, a part of the California code 
dealing with criteria under which the state can deem 
children neglected and remove them from the home. One 
finds there a spiritual-healing exemption: 
No child who in good faith is under treatment 
solely by spiritual means through prayer . . . 
shall, for that reason alone, be considered to 
have been neglected within the purview of this 
chapter.61 
But one also finds language that can be construed as 
qualifying the exemption: 
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Cultural and religious child-rearing practices 
and beliefs which differ from general community 
standards shall not in themselves create a need 
for child welfare services unless the practices 
present a specific danger to the physical or 
emotional safety of the child.sa 
That there is a broad legislative schema 
accommodating use of Christian Science seems clear. But 
that such accommodation extends to situations with 
children which are commonly regarded as life-threatening 
lacks substantiation. 
The Principle of Lenity 
The various aids to statutory construction-- 
legislative history, common law, and related statutes— 
fail to adequately resolve the ambiguity of the law with 
respect to child faith deaths. When despite such 
analysis, ambiguity "concerning the ambit of [a] 
criminal statuteM" remains, the principle of lenity 
suggests that the ambiguity "should be resolved in favor 
of" the defendant.63 
Criminal. negligence 
To whatever extent spiritual-healing exemptions 
in some statutes may fail to provide a defense against 
charges brought under other statutes, parents in child 
faith death cases are vulnerable to charges of criminal 
negligence. Parents using spiritual treatment instead 
of medical care in cases of extreme illness can be seen 
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as taking a high degree of risk of harming somone to 
whom they have a duty of care. 
Yet in many states, additional criteria may be 
necessary for successful prosecution. Courts may use 
various terms to set the standard necessary for criminal 
negligence: gross, wilful, wanton, reckless, or various 
combinations thereof. But rarely do the statutes 
indicate the standard. The standard is usually defined 
through court decisions. Consequently, even among those 
jurisdictions that use the same term judicially to set 
their standard, that term may be defined differently: 
"[Glross negligence" in Wisconsin is equivalent 
to "wanton or reckless" conduct in 
Massachusetts; "wanton or reckless" conduct in 
Massachusetts apparently means something quite 
different than "wilful and wanton" conduct in 
New Jersey; "culpable negligence," "high degree 
of negligence," and "gross negligence" may all 
mean the same thing, or may mean three distinct 
things depending upon jurisdiction chosen as the 
basis for comparison.6'* 
As a result, it is difficult to speak in general terms 
regarding whether the conduct of Christian Science 
parents in child faith death cases meets the standard of 
criminal negligence. 
However, the "modern view,"6® taken in "a 
growing number of states"66 and used in the Model Penal 
Code,67 is to use recklessness as the standard of 
negligence necessary for manslaughter. Complementing 
this approach, the model penal code and some states have 
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created an additional category of homicide, called 
negligent homicide. To qualify for this lesser crime, 
only ordinary negligence, as opposed to recklessness, is 
necessary. One shows recklessness when one is aware of 
the likely consequences of one's conduct and either 
disregards them or is indifferent to them.*8 One shows 
ordinary negligence, on the other hand, merely by 
failing to exercise the degree of care that a reasonably 
prudent person in similar circumstances would. 
In no case does the evidence suggest that 
Christian Science parents were Indifferent to the 
possibility that their child might die. Nor does the 
evidence demonstrate that they were aware of the 
possibility and disregarded it. Rather, they simply did 
not anticipate death as a reasonable possibility.6* 
In addition to it being factually questionable 
that parents were conscious of a risk of death, there 
are legal procedural difficulties in trying to ascertain 
the parents' awareness of the risk involved. The 
parents conception of risk in these cases is 
inextricably linked to their religious beliefs. 
Examination in court of the parents' conception of risk 
often, perhaps inevitably, leads to an examination of 
the reasonableness of Christian Science practice. As 
will be discussed further in chapter 10, such a line of 
inquiry is constitutionally suspect. 
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Consequently, to the extent that parents in 
these cases are guilty of a crime, negligent homicide 
would probably be a more appropriate charge than 
manslaughter. The problem is that in only a minority of 
jurisdictions is negligent homicide a part of the code. 
Can.Glttg.lon 
In law, a parental duty to provide medical care 
can be based either on a statute or on common-law 
criminal negligence. Since the widespread enactment of 
spiritual-healing exemptions to statutes establishing 
provision of medical care as a parental duty, criminal 
prosecution of parents in child faith deaths has usually 
been based on common-law criminal negligence. 
The question then is whether these exemptions 
are meant to apply to the other statutes under which 
Christian Science parents have recently been prosecuted: 
manslaughter, felony child endangerment, or felony child 
abuse. The statutory language is ambiguous. Aids used 
to resolve the ambiguity are generally inconclusive. 
But an analysis of statutory purposes suggests that the 
parental medical negligence statutes incorporating the 
exemption perhaps should be read in pari materia with 
the statutes under which Christian Science parents have 
in recent years been convicted. Under such a reading, 
parents are exempt from prosecution. Given the doubt 
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about the scope of the exemptions, lenity should be 
applied in favor of the defendants. 
Even if the exemptions do not apply to other 
statutes, it is questionable whether the parents' 
conduct in these cases meets the modern test of criminal 
negligence, which is recklessness. The courts have not 
proven that parents realized and disregarded, or were 
indifferent to, a risk of death. 
In short, enough of a case can be made that the 
exemptions may immunize parents, and not enough of a 
case can be made that the parents are criminally 
negligent. Consequently, criminal conviction under the 
statutes with which parents have been charged appears 
inappropriate. 
NOTES 
xSee, e . g., Craig v. State, 155 A.2d 684, 688-89 (Md. 
1959). 
2For the crime to be involuntary manslaughter, the 
death must be unintended; otherwise, it is murder (if 
premeditated) or voluntary manslaughter (if not). In bona 
fide child faith death cases, parents are praying for their 
child's recovery. Death is not intended. 
Annotation, "Homicide: Failure to Provide Medical or 
Surgical Attention," American Law Reports 10 (1921): 1137. 
“In many states, the statutes specifically stipulate 
medical care. In other states, the statutes have simply 
required that parents provide their minor children with the 
necessities of life, and the courts have ruled that medical 
care during serious illness is one such necessity. 
°There are a variety of statutes in which spiritual 
healing exemptions may be found including, for example, 
statutes regulating the health care profession. Though 
these other exemptions may influence Christian Scientists' 
perceptions of government recognition of spiritual healing, 
they are not directly at issue in cases of child faith 
deaths. 
“Nebraska does not appear to have ever had an 
exemption. South Dakota repealed its exemption in 1990. 
Hawaii repealed its in 1992. 
’’Some of my classification scheme is borrowed from 
Treene, 140-44. However, I have updated his work based on 
recent changes in the statutes in a few states and have 
somewhat reshuffled his categorizations. 
“Alabama Code (1982), sec. 13A-13-6(b); Delaware Code, 
Annotated (1987), tit. 11, sec. 1104; Kansas Statutes, 
Annotated (Supp. 1994), sec. 21-3608(1)(c); Missouri 
Annotated Statutes (Vernon Supp. 1994), sec. 568.050(2); New 
York Penal Law (McKinney 1989), sec. 260.15; Ohio Revised 
Code r Annotated (Anderson 1993), sec. 2919.22(A); Oklahoma 
Statutesr Annotated (West 1994), sec. 852.1(A). 
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"Nevada Revised Statutes, Annotated (Michie 1992), 
sec. 200.5085; Texas Penal Code. Annotated (West Supp. 
1994), sec. 22.04(k)(2); Virginia Code, Annotated (Michie 
Supp. 1993), sec. 18.2-371.1(B); West Virginia Code (1992), 
sec. 61-8D-4(d). 
“Arkansas Code. Annotated (Michie 1993), 
sec. 5-27-221(c); Colorado Revised Statutes (Supp. 1992), 
sec. 18-6-401 (6). 
“Alaska Statutes (1989 ), sec. 11.51.120(b); 
California Penal Code (West 1988), sec. 270; Idaho Code 
(1987), sec. 18-401(2); Indiana Code. Annotated (West 1994), 
sec. 35-46-1-4(4); Louisiana Revised Statutes. Annotated 
(West 1986 & Supp. 1994), sec. 14:403(B)(5) and -93(B); 
Oklahoma Statutes. Annotated (West 1994), sec. 852(A). 
Massachusetts also had such an exemption in its General Lavs 
Annotated (Law. Co-op. Supp. 1994), ch. 273, sec. 1. In 
late 1993 the exemption was repealed. 
“Minnesota Statutes. Annotated ( Supp. 1994), 
sec. 609.378. 
“California Penal Code (West 1988), 
sec. 270. 
“Arizona Revised Statutes, Annotated (1989), 
secs. 8-546(B), 8-531.01(B); Connecticut General Statutes. 
Annotated (West 1992 and Supp. 1994), secs. 17a-104, 
46b-120; District of Columbia Code, Annotated 
(1989 & Supp. 1993), secs. 2-1356, 16-2301(8)(f); Florida 
Statutes. Annotated (West 1993), ch. 415.503(f); Georgia 
Code. Annotated (Harrison 1991), sec. 15-11-2(8)(D); 
Illinois Annotated Statutes (Smith-Hurd Supp. 1992), 
ch. 23, paras. 2053, 2054; Iowa Code, sec. 232.68(2)(c); 
Louisiana Revised Statutes. Annotated (Supp. 1994), sec. 
14: 403(B)(5); Maryland Annotated Code (Supp. 1993), Family 
Law sec. 5-701(o)(2); Michigan Compiled Laws, Annotated 
(West 1993), sec. 722.634; Misssippi Code, Annotated (Supp. 
1992), 43-21-105(1); Missouri Annotated Statutes (Vernon 
Supp. 1994), sec. 210.115(3); New Jersey Statutes, Annotated 
(West 1993), sec. 9:6-18.21; New Mexico Statutes. Annotated 
(Michie Supp. 1992), sec. 32-1-3(L)(5); North Dakota Century 
Code (Supp. 1993), sec. 50-25.1-05.1(2); Oregon Revised 
Statutes (Supp. 1992), sec. 418.740(e); Pennsylvania 
Consolidated Statutes (1990), tit. 23, sec. 6303; Rhode 
Island General Laws (1990), sec. 40-11-15; Vermont Statutes, 
Annotated (Supp. 1993), tit. 33, sec. 4912(3)(c); Washington 
Revised Code. Annotated (West Supp. 1994), sec. 
26.44.020(3); West Virginia Code (1991), sec. 
49-1-3(g)(2)(A); Wyoming Statutes (Supp. 1993), sec. 
14-3-202(a)(vii). 
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^“Kentucky Revised Statutes, Annotated (Michie 1990), 
sec. 600.020(1); Montana Code, Annotated (1993), 
sec. 41-3-102(4); North Carolina General Statutes (1989 & 
Supp. 1993), sec. 7A-517(21); and South Carolina Code 
Annotated (Lav. Co-op. 1985), sec. 20-7-490(c)(3). 
^Florida Statutes. Annotated (West 1993), 
secs. 415.403 - 415.513. 
X,7I am including among this number of states those 
that use virtual semantic equivalents, such as "solely for 
that reason" or "for that reason alone." 
^“Alabama Code (1982), sec. 13A-13-6(b); Arizona 
Revised Statutes Annotated (1989), secs. 8-546(B), 8-531.01; 
Arkansas Code, Annotated (Michie 1993), sec. 5027-221(c); 
Colorado Revised Statutes (Supp. 1992), secs. 18-6-401, 
19-1-114; Connecticut General. St3.t.ü.t.es, Annotated. (West 1992 
& Supp. 1994), secs. 17a-104, 46b-120; Florida Statutes. 
Annotated (West 1993), ch. 415.503(f); Georgia Code, 
Annotated (Harrison 1991), sec. 15-11-2(8)(D); Idaho Code 
(1987), sec. 18-401(2); Illinois Annotated Statutes 
(Smith-Hurd), ch. 23, paras. 2053, 2054; Iowa Code, 
Annotated (West 1994), sec. 232.68(2)(c); Louisiana Revised 
Statutes. Annotated (Supp. 1994), sec. 14 : 4 03(B)(5); Kansas 
Statutes, Annotated (Supp. 1994), sec. 21-3608(1)(c); Maine 
Rsvlged Statutes, ..Aim.Q_tat.e.d (west 1983), tit. 17-A, 
sec. 557; Maryland Annotated Code (Supp. 1993), Family Law, 
sec. 43-21-105(1); Michigan Compiled Laws. Annotated (West 
1993) , sec. 7222.634; Mississippi Code, Annotated (Supp. 
1992), sec. 43-21-105(1); Missouri Annotated Statutes 
(Vernon Supp. 1994), sec. 210.115(3); New Jersey Statutes. 
Annotated (West 1993), sec. 9:6-81.21; New Mexico Statutes. 
Annotated (Michie Supp. 1992), sec. 32-1-3(L)(5); North 
Dakota Century Code (Supp. 1993), sec. 50-25.1-05.1(2); 
Oklahoma Statutes, Annotated (West 1994), tit. 21, sec. 852; 
Oregon Revised Statutes (Supp. 1992), sec. 418.740(e); 
Pennsylvania Consolidated Statutes (1990), sec. 6303; Rhode 
Island General Laws (1990), sec. 40-11-15; Vermont Statutes, 
Annotated (Supp. 1993), tit. 33, sec. 4912(3)(c); Virginia 
Code. Annotated (Michie Supp. 1993), secs. 18.2-314, 
-371.1(B); Washington Revised Code. Annotated (West Supp. 
1994) , sec. 26.44.020(3); West Virginia Code (1991), 
sec. 49-l-3(g)(2)(A)(1991); Wisconsin Statutes. Annotated 
(West 1988 and Supp. 1993), secs. 448.03(6), 948.03(6); 
Wyoming Statutes (Supp. 1993), sec. 14-3-2-2(a)(vii). The 
Massachusetts exemption in effect during the 1980s (December 
28, 1994), read in relevant part: 
la) child shall not be deemed to be neglected . . . for 
the sole reason that he is being provided remedial 
treatment by spiritual means alone. . . . 
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Massachusetts Annotated Lavs (Lav. Co-op Supp. 1994), ch. 
273, sec. 1. The lav vas repealed folloving the Christian 
Science child faith death case of Robin Tvitchell. 
10Alaska Statutes (1989), sec. 11.51.120(b); 
California Penal Code (West 1988), sec. 270; Minnesota 
statutes, Annotated (Supp. 1994), sec. 609.378(a)(1); Ohio 
Revised Code, Annotated (Anderson 1993), sec. 2919.22(A). 
An example is the Minnesota code vhich states: 
A parent . . . vho villfully deprives a child of 
necessary . . . health care . . . and the deprivation 
substantially harms . . . the child's physical or 
emotional health is guilty of neglect of a 
child. . . . 
If a parent . . . depends upon spiritual means or 
prayer for treatment or care of disease or remedial 
care of the child, this treatment or care is "health 
care" for purpose of this clause. 
2°Delavare Code Annotated, tit. 11, sec. 1104; Indiana 
Code, sec. 35-46-1-4(4), -5(c); Nev Hampshire Revised 
Statutes Annotated (1990), sec. 639:3; Nev York Penal Lav, 
sec. 260.15; Utah Code Annotated (1992), sec. 78-31-19.5. 
The exemption in Delavare, for example, reads as follovs: 
In any prosecution for endangering the velfare of a 
child that is based upon an alleged failure ... to 
provide proper medical care . . . to an ill child, it 
is an affirmative defense that the accused is 
atn] . . . adherent of an organized church, the tenets 
of vhich prescribe prayer as the principal treatment of 
illness, and . . . treated . . . the ill child ... in 
accordance vith those tenets. 
“^Maryland Annotated Code (Supp. 1993), Family Lav, 
sec. 5-701(o)(2); Missouri Annotated Statutes (Vernon Supp. 
1994), sec. 568.050(2); Montana Code, Annotated (1993) sec. 
41-3-102(4); Nevada Revised Statutes. Annotated (Michie 
1992), sec. 432B.020; North Carolina General Statutes 
(Supp. 1993), sec. 7A-517(21); South Carolina Code, 
Annotated (Lav. Co-op 1985), sec. 20-7-490(c)(3); Tennessee 
Code Annotated (1991), sec. 37-1-157(3). The exemption in 
Missouri, for example, reads as follovs: 
ITlhe velfare of a child is not endangered for the sole 
reason that he is being provided nonmedical remedial 
treatment recognized and permitted under the lavs of 
the state of Missouri. 
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22FlorIda Statutes. Annotated (West 1993), ch. 
415.503(8) (f); Idaho Code (1987), sec. 18-401(2); Illinois 
Annotated Statutes (Smith-Hurd Supp. 1992), ch. 23, paras. 
2053, 2054; Indiana Code. Annotated (West 1994), 
sec. 35-46-1-4(4), -5(c); Iowa Code. Annotated (West Supp. 
1994), sec. 232.68(2)(c); Maine Revised Statutes. Annotated 
(West 1983), tit. 17-A, sec. 557; Michigan Compiled Laws..,.. 
Annotated (West 1993), sec 722.634; Minnesota Statutes r 
Annotated (Supp. 1994) sec. 609.378(a); Missouri Annotated 
Statutes (Vernon Supp. 1994), sec. 210.115(3); North Dakota 
Century Code (Supp. 1993), sec. 50-25.1-05.1(2); Oklahoma 
Statutes. Annotated (West 1994), tit. 21, sec. 852.1(B); 
Oregon Revised Statutes (Supp. 1992), sec. 418.740(e); Rhode 
Island General Laws (1990), sec. 40-11-15; Utah Code 
Annotated (1992), sec. 78-3a-19.5; Vermont Statutes, 
Annotated (Supp. 1993), tit. 33, sec. 4912(3)(c). The 
Michigan exempton reads in relevant part as follows: 
[A] parent . . . legitimately practicing his religious 
belief who thereby does not provide specified medical 
treatment to a child . . . shall not be considered a 
negligent parent. . . . 
““Delaware Code, Annotated (1987), tit. 11, sec. 1104; 
Kansas Statutes, Annotated (Supp. 1994), sec. 21-3608(1)(c); 
New Hampshire Revised Statutes, Annotated (1990), sec. 
639:3(4); New York Penal Law (McKinney 1989), sec. 260.15; 
Ohio Revised Code. Annotated (Anderson 1993), sec. 
2919.22(A); Oklahoma Statutes. Annotated (West 1994), 
tit.21, sec. 852(A); Virginia Code. Annotated (Michie Supp. 
1993), sec. 18.2-371.1(B); West Virginia Code (1991), sec. 
49-1-3(g)(2)(A). The exemption in Virginia, for example, 
reads in relevant part as follows: 
. . . excepts any parent ... of said child who . . . 
is under treatment solely by spiritual means through 
prayer in accordance with the tenets and practices of a 
recognized church or denomination. 
“■•Alabama Code (1982), sec. 13A-13-6; Alaska Statutes, 
sec. 11.51.120(b); Arkansas Code. Annotated (Michie 1993), 
sec. 5-27-221(3) (c); California Annotated Penal Code (West 
1988) sec. 270; Colorado Revised Statutes (Supp. 1992), sec. 
19-1-114; District of Columbia Code, Annotated (1989 and 
Supp. 1993), secs. 2-1356, 16-230(8); Georgia Code. 
Annotated (Harrison 1991), sec. 15-11-2(80(D); Missisippi 
Code, Annotated (Supp. 1992), sec. 43-21-105(i); New Jersey 
Statutes. Annotated (West 1993), sec. 9:6-81.21; New Mexico 
Statutes. Annotated (Michie Supp. 1992), sec. 32-1-3(L)(5); 
Pennsylvania Consolidated Statutes (1990), tit. 23, sec. 
6303; Virginia Code, Annotated (Michie Supp. 1993), sec. 16- 
1-228; Wyoming Statutes (Supp. 1993), sec. 14-3-202(a)(vii). 
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The Alabama exemption, for example, reads in relevant part 
as follows: 
[A] person does not commit an offense . . . for the 
sole reason he provides a child . . . with remedial 
treatment by spiritual means alone ... in accordance 
with the tenets and practices of a recognized church 
and by a duly accredited practitioner thereof. 
The phrase "by spiritual means alone" emphasizes that 
the exemption apples to situations in which no medical care 
is used. 
“Colorado Revised Statutes (Supp. 1992), 
secs. 14-6-101(2), 19-3-201(2)(b); Louisiana Revised 
Statutes, Annotated (West Supp. 1994), sec. 14 :403(B)(5); 
Texas Eftnal.■C.adg^._A.an,Qt.at.gd (West Supp. 1994), sec. 
22.04(k)(2). The Colorado exemption, for example, reads in 
relevant part as follows: 
A recognized method of healing is one in which the fees 
and expenses incurred in connection with such treatment 
are permited to be deducted from taxable income as 
medical expense and are generally recognized as 
reimbursable health care expenses and in which the rate 
of success in maintaining health and treating disease 
or injury is equivalent to that of medical treatment. 
“Maryland Code, Annotated (Supp. 1993), Family Law, 
sec. 5-70(n); Nevada Revised Statutes. Annotated (Michie 
1992), sec. 200.5085; Tennessee Code Annotated (1991), 
sec. 37-l-157(c). The Tennessee exemption, for example, 
states in relevant part as follows: 
. . . reliance by a parent . . . upon remedial 
treatment other than medical treatment for a child, 
when such treatment is legally recognized or legally 
permitted under the laws of the state. . . . 
“Arizona Revised Statutes, Annotated (1989), secs. 8- 
531.01, 8-546(B); Connecticut General Statutes. Annotated 
(West 1992), sec. 17a-104; Virginia Code. Annotated (Michie 
Supp. 1993), sec. 18.2-314; Washington Revised Code. 
Annotated (West Supp. 1994), sec. 26.44.020(3); Wisconsin 
Statutes, secs. 448.03(6), 948.03(6). The Arizona 
exemption, for example, reads in relevant part as follows: 
(Nlo child who in good faith is being furnished 
Christian science [sic] treatment by a duly accredited 
practitioner shall, for that reason alone, be 
considered to be an abused, neglected or dependent 
child. 
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“Oklahoma Statutes, Annotated (West 1994), 
sec. 852.1(B). 
“Obviously, this is a simplification for purposes of 
conceptual explanation. Application of the law often 
clarifies, extends, or restricts it. Such actions can be 
viewed as a form of lawmaking. 
3°singer, Norman J. SutherlandIs Statutory 
Construction, 5th ed. (New York: Clark, Boardman, and 
Callaghan, 1992), sec. 45.05. 
31Ibid., secs. 45.02, 20.08, 39.02. 
32Rita Swan, Executive Director of CHILD; quoted in 
David Margolick, "In Child Deaths, a Test for Christian 
Science,” New York Times. 6 August 1990, A1(N). 
33This was the conclusion of the court in the case of 
a (non-Christian Scientist) child faith death. People ex 
rel D.L.E., 645 P.2d 271, 274-75. 
“This was the trial court judge's ruling during oral 
argument in Hermanson, No. 89-02076 (Circuit Court, Sarasota 
Cty, Fla.), aff'd. 570 So. 2d 322 (Fla. App. 2 Dist. 1990), 
vacated. 604 So.2d 775 (Fla. 1992); cited in Christine 
Clark, 571 n. 71. 
“Singer, Sutherland's, sec. 48.02. 
“Hermanson v. State, 570 So.2d 322 (Fla. App. 2 Dist. 
1990), vacated. 604 So.2d 775 (Fla. 1992). 
“State v. McKown, 461 N.W.2d 720, 723 (Minn. App. 
1990), aff'd. 475 N.W. 2d 63 (Minn. 1991); cert denied. 112 
S. Ct. 882 (1992). 
“Massachusetts is a common-law state, not a code 
state. The manslaughter statute merely sets the penalty; 
the crime is drawn from common law. 
“Commonwealth v. Twitchell, 617 N.E.2d 609, 615 
(1993). 
■*°Walker v. Superior Court, 253 Cal.Rptr. 1, 11 
(1988), 763 P.2d 852, cert denied. 491 U.S. 905 (1989). 
“^Petition for Certiorari at 16, Walker v. Superior 
Court, 763 P.2d 852 (Cal. 1988), petition for cert, filed., 
57 U.S.L.W. 3622 (U.S. Mar. 8, 1989)(No. 88-1471). 
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“asee e.g., Petitioner's Consolidated Reply Brief at 
44-45, Walker v. Superior Court, 253 Cal. Rptr. 1 (Cal. 
1988); Damore, 306, 313. 
“aHilder v. Dexter, AC 474 (1902); quoted in Singer, 
Sutherland 1s. sec. 48.12. Though Sutherland's commentary 
refers to a member of the legislature who drafts a bill, the 
principle is equally applicable to the lobbyist who has 
drafted legislation. 
“■•Singer, Sutherland's, sec. 50.01. 
4Bln Regina v. wagstaffe, 10 Cox c.c. 530 (1868), the 
defendants were charged with manslaughter based on gross and 
culpable negligence. The judge instructed the jury to 
decide whether it was reasonable to rely on religion rather 
than medical care. On the basis that it was reasonable, the 
jury returned a verdict of not guilty. Though the principle 
in Wagstaffe was decided by a jury, not a judge, the 
decision has nonetheless come to be accepted "as the 
authoritative statement of the common-law rule." Tresher 
and O'Neill, 206. In Regina v. Hines, 80 Cent. Crim. Ct. 
309 (1874), the charge was child endangerment, and the judge 
ruled that, without a statutory duty to provide medical 
care, the charge could not be sustained. At the time of 
Wagstaffe. there was not such a statute. Though at the time 
of Hines there was, the judge in Hines appeared to be 
unaware of it. 
“sRegina v. Downes, 1 Q.B. 25 (1875); Regina v. 
Senior, 1 Q.B. 283 (1899). 
“’’People v. Pierson, 176 N.Y. 201, 68 N.E. 243 (Ct. 
App. 1903). 
“aSee, e.g., Petitioner's Consolidated Reply Brief at 
29, Walker v. Superior Court, 253 Cal. Rptr. 1 (1988). 
“®Walker v. Superior Court, 253 Cal.Rptr. 1, 16 
(1988). The Court notes that the medical care the defendant 
in Wagstaffe declined for his child included use of leeches. 
aoBlack's Law Dictionary, abridged 6th ed., s.v. "in 
pari materia." 
slSinger, Sutherland'?, sec. 51.03. 
aaThis discussion refers to Massachusetts's spiritual¬ 
healing exemption at the time of a 1980s case of child faith 
death there, prior to the exemption's 1993 repeal. 
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B3In Florida, an original charge of manslaughter was 
dropped at the preliminary hearing. 
B“E.g., "if a parent of a minor child. . . ." 
California Penal Code (West 1988), sec. 270. Sometimes 
statutes such as these also refer not only to parents but 
others primarily responsible for a child's care. 
BBE.g., California lav defines manslaughter as the 
"killing of a human being without malice." It does not 
qualify who must have done the killing. Id. at sec. 192. 
BCE.g., Commonwealth v. Tvitchell, 617 N.E.2d 609, 
614-15 (1993); Walker v. Superior Court, 253 Cal.Rptr. 1, 8 
(1988). 
a'7E.q.r Tvitchell. 617 N.E.2d at 615; Walker f 253 
Cal.Reptr. at 9. 
BOPetition for Certiorari at 12, Walker v. Superior 
Court, 253 Cal. Rptr. 1 (1988), petition for cert filed, 57 
U.S.L.W. 3622 (U.S. Mar. 8, 1989)(No. 88-1471). 
BaWalker, 253 Cal.Rptr. at 29. 
‘“Also in Arizona, there was a 1980s case of a 
Christian Science child faith death in which the parents 
were charged with felony child abuse. But that case was 
plea-bargained. Due to the lack of court discussion of 
issues of statutory construction in that case, the 
relationship of the two statutes in Arizona is not 
discussed. 
"California Welfare and Institutions Code (West 
1991), sec. 16509.1 
"Ibid.; quoted in Brief for Real Party in 
35-36, Walker v. Superior Court, 253 Cal.Rptr. 1 
Interest at 
(1988). 
"United States v. Bass, 404 U.S. 336, 347 (1971). 
““Frank J. Remington and Orrin L. Helstad, "The Mental 
Element in Crime—A Legislative Problem," Wisconsin Law 
Review 1952 (July 1952): 663-64; quoted in Wayne R. LaFave, 
Modern Criminal Law: Cases. Comments and Questions. 2d ed. 
(St. Paul: West, 1988), 293. 
SBWayne R. LaFave and Austin W. Scott, Jr., Criminal 
Law, 2d ed. (St. Paul: West Publishing Co., 1986), sec. 
7.12. 
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“Charles E. Torcia, Wharton's Criminal Lav, 14th ed., 
vol. 2 (New York: Lawyer's Co-operative, 1979), sec. 167. 
*'yAmfi.El£.an .Law institute, Model Penal Code (Official 
Draft ) (Washington, D.C.: American Law Institute, 1962), 
sec. 210.3. 
“Black's Law Dlctlonaryr 1992 ed., s.v. "reckless." 
“The chronology of symptoms of illnesses in recent 




The Fourteenth Amendment guarantees that no state 
can ’’deprive any person of life, liberty, or property, 
without due process of lav.”1 Essential to due process is 
protection from arbitrary or unreasonable exercise of the 
lav.2 At minimum, such protection requires that the citizen 
have the opportunity to discern vhat the law is. Otherwise, 
one becomes subject to what Jeremy Bentham calls "dog law," 
in which punishment is the sole way one learns that a 
particular act is illegal.3 One has a right to learn in 
advance what is against the law: 
[n]o one may be required at peril of life, liberty or 
property to speculate as to the meaning of penal 
statutes. All are entitled to be informed as to vhat 
the State commands.*4 
Prosecution violates due process when the government 
fails to provide fair notice of vhat lss legal behavior or 
when citizen reliance on misleading government information 
results in illegal behavior. With respect to due process, 
some kinds of statutes call for heightened scrutiny. This 
chapter explains these concepts of (1) fair notice, (2) 
reliance, and (3) heightened scrutiny, and then applies them 
to the situation of Christian Science child faith deaths. 
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Due Process Generally 
Fair Notice 
Inadequate fair notice occurs when a law fails to 
provide a clear standard so that a citizen knows in advance 
how to conform to the lav and so that the state is deterred 
from arbitary or discriminatory enforcement.® 
A clear standard for the citizen 
How clear must the law be? On the one hand, the law 
cannot be "so vague that men of common intelligence must 
necessarily guess at its meaning or differ as to its 
application."6 One has a right to know "what the law 
Intends to do if a certain line is passed. . . . tS]o far 
as possible the line should be clear."'7 
On the other hand, clarity is a matter of degree, 
and it need not be absolute to pass muster. "Unlike 
mathematical symbols, the phrasing of a document, especially 
a complicated enactment, seldom attains more than 
approximate precision."® There comes a point when "further 
precision in the statutory language is either impossible or 
impractical."* Therefore, the law need not be so exact that 
no judgement is required from the citizen. "The law is full 
of instances where a man’s fate depends on his estimating 
rightly, that is, as the jury subsequently estimates it. . . 
."10 Just because the legality of some behavior may be hard 
to judge does not mean the law is unconstitutional: 
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That there may be marginal cases in which it is 
difficult to determine the side of the line on which 
a particular fact situation falls is no sufficient 
reason to hold the language too ambiguous to define 
a criminal offense.11 
A Clear Standard for Enforcement 
The second aspect of fair notice is providing a 
clear standard for law enforcement officials. A statute 
that fails "to describe with sufficient particularity what a 
suspect must do in order to satisfy [the] statute" is prone 
to discriminatory or arbitrary enforcement.12 Statutes 
should be written so as to avoid "a standardless sweep 
[that] allows policemen, prosecutors, and juries to pursue 
their personal predilections"13 or "delegates basic policy 
matters to" them.1"* At the same time, the Court recognizes 
that there are limits to the specificity with which 
legislatures can guide those charged with enforcing the law: 
There are areas of human conduct, where, by the 
nature of the problems presented, legislatures 
simply cannot establish standards with great 
precision.18 
Reliance 
Reliance doctrine is a "long-established rule" to 
protect citizens from being held accountable for having been 
misled by the state:1* 
Government may not officially inform an individual 
that certain conduct is permitted and then prosecute 
the individual for engaging in that conduct.1”7 
A finding of reliance is apposite (1) when a defendant is 
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Indicted after having relied on an official statement of the 
lav1® or on an official interpretation of the lav given by 
someone responsible for enforcing the lav;1* or (2) vhen an 
"unforeseeable" court interpretation of the lav is 
"retroactively" applied.20 
Misleading Statement 
One can be misled by a legal code vhen it contains 
"inexplicably contradictory commands."21 Prosecution is 
prohibited in such cases because it constitutes 
the most indefensible entrapment by the state— 
convicting a citizen for exercising a privilege 
vhich the State clearly had told him vas available 
to him.22 
The contradiction can lie vithin a single statute or occur 
betveen statutes.23 In the "leading case"2* on this issue, 
the Court overturned a ruling against a business vhose 
varehouse operator refused admittance to a federal 
inspector. The statute made "inspection dependent on 
consent and . . . refusal to allov inspection a crime."20 
Hisleading Official Interpretation 
One can also be misled vhen legal advice given by a 
public official is erroneous. In Raley v. Ohio, testifiers 
had relied on the incorrect advice of a legislative 
committee that it vas okay not to ansver questions.26 In 
Cox v. Louisiana, protestors had relied on an incorrect 
reply from the police chief as to vhere they could stand.27 
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Retroactive Application 
Another way one can also be misled is by relying on 
a narrow and precise statute without realizing that it might 
subsequently be construed more broadly: 
When a statute on its face is narrow and precise 
... it lulls the potential defendant into a false 
sense of security, giving him no reason even to 
suspect that conduct clearly outside the scope of 
the statute as written will be retroactively brought 
within it by an act of judicial construction.2® 
Without a defense against retroactively expansive judicial 
construction, the state can accomplish through the courts 
what the Constitution has enjoined, which is gJSL post facto 
law. Criminal sanction should not be applied to an action 
"which was innocent when done." [emphasis in original]2® 
The defense of reliance is especially strong when the state 
is seeking to uphold a construction of a statute that is 
unique in the statute's history.20 
Heightened Scrutiny 
There are several kinds of statutes that call for 
heightened scrutiny with respect to due process. These 
include those related to criminal, noneconomic, or First 
Amendment activity.2X 
Actlvity subject to criminal, as opposed to civil, 
penalty requires greater scrutiny for two reasons, one, 
"the consequences of imprecision are" greater.22 Two, 
"because criminal punishment usually represents the moral 
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condemnation of the community, legislatures and not the 
courts should define criminal activity."33 
Noneconomic offenses require more scrutiny than 
economic ones because commercial "subject matter is often 
more narrow, and . . . businesses, which face economic 
demands, can be expected to consult relevant legislation in 
advance of action."34 
Statutes relating to the First Amendment require 
more scrutiny because "these freedoms are delicate and 
vulnerable, as well as supremely precious in our society."3* 
Such scrutiny is not limited, however, just to activity 
which falls within the ambit of constitutionally protected 
behavior but extends also to that which "abuttsl upon 
sensitive areas of the First Amendment."36 This is because 
"tulncertain meanings inevitably lead citizens to 'steer far 
wider of the unlawful zone' . . . than if the boundaries of 
the forbidden areas were clearly marked."37 
Due Process and Child Faith Deaths 
The issue in Christian Science child faith death 
cases is at what point exclusive use of spiritual treatment 
with children becomes illegal. 
Fair Notice 
Clear Standard for the Citizen 
Two questions arise with respect to providing 
citizens a clear standard as to when one crosses the line 
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from legal to illegal behavior: (1) practically speaking, 
how clear can the line be?; and (2) can people of "common 
intelligence" necessarily understand what the law means. 
One response to the question of when use of 
spiritual healing becomes illegal is that it does so at the 
point at which continued absence of medical care risks death 
or serious harm. The defense contends that this point is 
unclear : 
Is it lawful for a parent to rely solely on 
treatment by spiritual means through prayer for the 
care of his/her ill child during the first few days 
of sickness but not for the fourth or fifth day?30 
A number of critics of spiritual-healing exemptions argue 
that it is not feasible to specify in a statute the point at 
which a child's illness is so serious that the law requires 
medical care: 
It Is virtually Impossible to statutorily establish 
when prayer must give way to medical care without 
creating an enormous set of overwhelmingly fact- 
specific standards: When is a child's temperature 
too high? A child's vomiting too severe? . . . 
When are listlessness and lethargy no longer a by¬ 
product of the healing process but rather an 
indication of more serious problems?3® 
In fact, this difficulty is among the reasons critics of 
spiritual-healing exemptions tend to advocate outright 
repeal rather than revision of exemptions.'*0 
That people of "common intelligence" may not be able 
to understand what the law means is evident by the fact that 
the law has consistently confused the very people whose job 
it is to enforce or interpret it. During the grand jury 
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investigation of the case of a Christian science child faith 
death in Minnesota, for example, the prosecutor was unable 
to explain the relationship of the statute containing the 
spiritual-healing exemption to the manslaughter statute.41 
The higher courts in both the Florida and Minnesota cases 
disagreed with their states' trial courts conclusions 
regarding the scope of the exemptions.4® How can ordinary 
citizens discern the boundaries of criminal conduct when 
there is no concensus among the courts?43 Indeed, the Court 
has ruled that confusion among lower courts is grounds for 
dismissal due to lack of fair notice.44 
Clear standard fax Enforcement 
A case for arbitary enforcement could be made if it 
could be shown that police have a greater tendency to 
investigate children's deaths from illnesses when parents 
are members of a spiritual-healing sect than they do such 
deaths when parents are not. A defense attorney in one of 
the child faith death cases believes this is indeed what 
happens : 
Clearly there are huge numbers of ghetto children 
that die without physicians' attendance for whatever 
reason-- people can't . . . afford a doctor, don't 
trust medical care, maybe they're illegal. . . . 
And they are never prosecuted. Just let one of them 
be a Christian Scientist, and they are prosecuted.40 
Difficulty in securing the data, however, renders this 
speculation untestable.4S In the absence of such data, it 
does not appear that the relevant statutes in most states 
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are so rudderless as to "delegateM basic policy matters" to 
those charged with enforcing the law.'*'7 
But in a state like Minnesota, where the statute 
with the exemption specifically declares that spiritual 
healing is health care, such data is unnecessary. If 
spiritual treatment is legally equivalent to medical 
treatment, the prosecution of parents for negligence cannot 
occur when spiritual treatment falls to heal unless 
prosecution also ensues when medical treatment fails to 
heal : 
Would a parent be indicted where chemotherapy failed 
to thwart childhood leukemia? Nevertheless, the 
state [says] that the choice of spiritual treatment, 
which has been put on legal footing equal to that of 
orthodox medical care by the child neglect statute, 
can result in a manslaughter indictment. . . .■*“ 
Reliance 
Not much of a case can be made that parents have 
been misled by an official statement of the law, though in 
one state they may have been by an official interpretation 
of the law. But there is evidence that parents have been 
subject to unforeseeable retroactive judicial construction. 
Misleading statement 
The parental medical negligence statues are 
contradictory. Parents who use spiritual healing are, in 
one statute, specifically authorized to do so. Under 
another statute, they are liable should death occur. But 
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the contradiction is not "inexplicable," the necessary 
condition for a prosecution to be unconstitutional due to 
contradictory commands.40 The explanation that parents 
become liable at the point that continued use of spiritual 
healing becomes life threatening, while not the only way to 
interpret the apparent contradiction, is nonetheless a 
reasonable one. 
Misleading official Interpretation 
In only one Christian Science case of child faith 
death is there possible evidence of reliance on a misleading 
official interpretation of the law. That is the Twltchell 
case in Massachusetts.00 In 1975, the Attorney General 
stated that the child-neglect statute "expressly precludes 
imposition of criminal liability as a negligent parent for 
failure to provide medical care because of religious 
beliefs."03- The Attorney General's statement was included, 
though without attribution, in the Legal Rights and Duties 
of Christian Scientists in Massachusetts booklet which the 
Twitchells had read a day or two before their son's death.02 
Retroactive Construction 
Prior to 1967, there had not been a criminal 
prosecution of a Christian Science parent for a child faith 
death in over forty years. In response to that case, the 
Church was able in the early 1970s to get spiritual-healing 
exemptions incorporated into parental medical negligence 
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statutes in almost every state. Following those enactments, 
there were no prosecutions for over a decade. Thus, when 
prosecutions began in the 1980s, except for one state, there 
had not been a prosecution in sixty years. Moreover, there 
had been none in the over ten years since Christian 
Scientists had gotten the statutes amended in order to 
protect themselves from further prosecution. 
After having been allowed to use spiritual healing 
with children without restriction for so long, it was 
unforeseeable that the law would suddenly be construed to 
prosecute Christian Scientists. This is especially true 
given that there had been only one relevant change in the 
law in several decades, a change which, if anything, one 
could reasonably expect would strengthen the parents' 
position with respect to the law. The change was the 
addition of spiritual-healing exemptions into statutes 
which require parents to provide their children with 
necessities. 
Heightened Scrutiny 
Prosecution for a child faith death warrants 
heightened scrutiny. The statutes under which the 
prosecutions have taken place are criminal, noneconomic 
statutes. In addition, they "abut upon [a] sensitive areaN 




Recent prosecution of Christian Science parents for 
child faith deaths violates due process of the lav. These 
cases call for heightened scrutiny because they were 
prosecuted under noneconomic, criminal statutes and because 
the activity involved is religious. It is unreasonable to 
expect that the parents in these cases should have known 
that a practice specifically authorized by the state would 
result in their culpability should the practice be 
unsuccessful.8-4 That the law gave parents fair notice is 
belied by the lover-court dissensus on the relationship 
between the exemptions and the statutes under which the 
parents were prosecuted. Furthermore, the law’s desuetude 
with respect to prosecuting Christian Science treatment of 
children, coupled with the absence of any statutory revision 
that would have suggested a change in parental liability, 
misled the parents to believe that they were acting within 
the law. 
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PART FOUR 




Some critics of spiritual-healing exemptions in 
parental medical negligence laws argue that the exemptions 
deny equal protection. Before examining its application 
specifically to child faith deaths, equal protection is 
explained generally. 
Equal Protection generally 
The Fourteenth Amendment guarantees that "[nlo 
[sltate shall . . . deny to any person within its 
jurisdiction equal protection of the laws.”1 This does not 
mean that all persons must be treated equally, that the 
state cannot discriminate in any manner. Rather, it means 
the law must treat "similarly situated persons" similarly; 
i.e., the state cannot discriminate invidiously.2 A claim 
of invidious discrimination can only be raised by a person 
who claims to personally be a victim of it. Invidious 
discrimination is that which occurs without adequate 
justification. The extent of justification required depends 
upon whether or not the law discriminates with respect to 
suspect classifications or fundamental rights. Laws that do 




Equal protection analysis uses a three-tiered 
hierarchy of review: strict scrutiny, intermediate scrutiny, 
and reasonableness. Strict scrutiny is mandated when 
statutes use suspect classifications or affect fundamental 
freedoms. Suspect classes are those groups of persons who 
warrant special protection "from the majoritarian political 
process" because they are characterized by one of these 
conditions: substantial, societally imposed "disabilities, 
. . . a history of purposeful unequal treatment . . . 
or . . . political powerlessness."3 Conditions which the 
Court has ruled meet this criteria to its full extent are 
race, religion, and (sometimes) alienage.4 
Fundamental rights are those "explicitly or 
Implicitly guaranteed by the Constitution."0 The reach of 
equal protection with respect to those rights is limited to 
the reach of the constitutionally protected right itself: 
The Court does not . . . give [fundamental rights] 
added protection .... [T]he Court simply gives to 
that right no less protection than the Constitution 
itself demands.® 
Statutes warranting strict scrutiny, be it because 
they affect a fundamental freedom or because they use a 
suspect classification, are presumed to be unconstitutional. 
In order to withstand a claim of denial of equal protection, 
the government must demonstrate that a statute is necessary 
to achieve a compelling government interest. 
Some classifications may meet the strict-scrutiny 
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criteria to a lesser, but still significant, extent. The 
Court has ruled that "quasi-suspect" classifications,7 such 
as sex,® warrant intermediate scrutiny. For the 
classification to be constitutional, it must "serve 
important governmental objectives and must be substantially 
related to the achievement of those objectives."3 
A statute that involves only nonsuspect 
classifications and that does not involve fundamental 
freedoms has a much less demanding threshhold to meet. Such 
a statute is presumed constitutional unless it can be shown 
that it is unreasonable; that is, that the statute bears no 
rational relationship to the government's objective. Thus, 
for such statutes to be unconstitutional they must be 
"patently unreasonable, arbitrary, or capricious; in other 
words, a reasonable body of legislators cannot select the 
policy embodied in the statute as an appropriate response to 
the problem at hand."3-0 
Equal -P-i.gtectlQ.n and., the. Exemptions 
Regarding child faith deaths, the possibility of 
denial of equal protection can be considered with respect 
to parents or to children. First, these two situations will 
be considered to determine whether or not they warrant 
strict or intermediate scrutiny. Then they will be 
considered to determine whether parental medical negligence 
statutes incorporating spiritual-healing exemptions 
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rationally relate to achieving the government's purpose. 
Equal Protection for Parents 
A claim of denial of equal protection for parents 
can be approached broadly or narrowly. 
The Broad Approach 
The court decision in Ohio v. Miskimens11 suggests a 
broad approach, saying the exemption sets up "one standard 
of behavior for parents of one religious belief and another 
for a different group of parents."1-2 Parents whose 
religious beliefs do not encompass spiritual healing, or who 
are not religious, are potentially culpable in ways that 
parents using spiritual healing are not. 
To determine whether this discrimination is 
impermissible, one must resolve whether parents not 
believing in spiritual healing constitute a suspect class 
and whether the statute affects a fundamental freedom. Such 
parents do not seem to be substantially victimized by 
societally imposed disabilities, currently or historically; 
nor are they politically powerless. Thus, in this regard 
the statutes are not suspect or even quasi-suspect. 
Religious expression is a fundamental freedom.13 But the 
exemption does not appear to "impinge!] on"14 or 
"significant[ly] interfere with"16 the religious freedom of 
those who do not use spiritual healing.16 Therefore, 
scrutiny for equal protection of parents who do not use 
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spiritual healing requires only that the statutes meet the 
test of reasonableness. 
The Narrow Approach 
A more narrow claim of denial of equal protection 
for parents is possible in states where simply good-faith 
practice of religious beliefs is insufficient. In most 
states, eligibility for the exemption has a higher 
threshold: the method of spiritual healing must be 
"recognized" in some way.1-’7 In these states, parents who 
treat their children "on the basis of personal religious 
beliefs or the teachings of an unrecognized sect" do not 
receive equal protection of the law.10 It is rare for such 
parents to raise in court an equal protection claim with 
respect to provision of medical care to ill children.19 But 
in several cases parents have raised the issue with respect 
to certain mandatory medical care for well children; to wit, 
compulsory immunization statutes.20 
Such parents do not appear to be a suspect or quasi¬ 
suspect class, however. Though members of some unrecognized 
sects may be politically powerless, whatever victimization 
they may experience does not appear to be on a par with that 
historically associated with race. Nonetheless, there is an 
argument that the statutes require strict scrutiny because 
they affect a fundamental freedom. Statutes that force some 
believers in spiritual healing, but not others, to use 
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medical care with their children impinge on the fundamental, 
religious freedom of those forced.21 
Moreover, the government can have a compelling 
interest in requiring medical treatment for children of 
parents in unrecognized, spiritual-healing sects, but not 
children of parents who practice spiritual healing 
otherwise, only if the effectiveness of care of the 
recognized sects can be shown to be superior of that of the 
unrecognized spiritual treatment. The issue of the 
Christian Science record of healing is addressed in chapter 
12 . 
Equal Protection for the Children 
The equal protection argument has also been applied 
to the children of parents who use spiritual healing. Are 
such children a suspect class? While all children might be 
regarded as politically powerless, no one has argued, nor 
could a cogent argument likely be made, that Christian 
Science children have suffered "the kind of 'class or caste' 
treatment that the Fourteenth Amendment was designed to 
abolish,"22 nor anything close to that. Is a child's right 
to life a fundamental right as defined by the Court? The 
Fourteenth Amendment guarantees that no one can be deprived 
of one's life by the state without due process of law.23 
The Court, however, has not said that access to life-saving 
medical care is a fundamental legal right,2* though it is 
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presumably a moral right.20 
An argument might be made that such children are a 
class which qualifies for intermediate scrutiny. The Court 
has ruled, for example, that denial of equal protection on 
the basis of birth ‘'illegitimacy" requires intermediate 
scrutiny.26 The Court has also ruled that denial of access 
to education for children of aliens is subject to such 
scrutiny.2,7 As required by intermediate scrutiny, the 
statutes do meet an important governmental objective: 
ensuring necessities for children. In assessing whether 
equal protection is being denied, the Court has concluded 
that imposition of "a lifetime hardship on a discrete class 
of children not accountable for their disabling status" 
needs to be "taketn] into account."28 Thus, if Christian 
Science care is inferior to medical care for children, then 
intermediate scrutiny is warranted. 
In addition to the theoretical hurdles discussed, a 
claim of denial of equal protection for children faces a 
vexing practical one as well: the lack of persons who have 
standing to make the claim. The state has no standing to 
make a claim.28 Only someone victimized has standing. 
Deceased children obviously cannot make a claim. Someone 
who as a child suffered enduring physical damage as a result 
of lack of medical care could perhaps claim denial of equal 
protection. But this does not seem likely. Christian 
Scientists do not believe in using spiritual healing, 
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without consent, on persons old enough to express consent. 
The claim would have to be asserted by a former Christian 
Scientist, who as a child either did consent to Christian 
Science treatment or was too young to consent to any kind of 
treatment. 
The Reasonableness Test 
Finally, there is the test of reasonableness. If 
the purpose of the parental negligence statutes is 
protection of children through mandatory provision of 
necessities, including medical care, then spiritual-healing 
exemptions are not rationally related to that purpose.30 
If, on the other hand, the purpose of the statutes is to 
ensure effective remedial care for children, then whether 
the statutes are rationally related to their purpose depends 
on whether one regards Christian Science as effective, an 
issue addressed in Chapter 12.31 
Conclusion 
The Fourteenth Amendment guarantees that the state 
cannot discriminate without adequate justification. The 
government cannot discriminate on the basis of a suspect 
classification, such as race, or in ways that impinge on a 
constitutional right, such as freedom of religion, without a 
compelling need to do so. The government cannot 
discriminate on the basis of a quasi-suspect class, such as 
sex, unless necessary to meet an important government 
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objective in a substantial way. Any discrimination must at 
least be reasonable. 
One can attempt to argue that spiritual-healing 
exemptions to parental medical negligence laws deny equal 
protection to parents or to children. In states where the 
only criteria for the exemption is that it be done in good 
faith, equal protection is not denied to parents. But in 
states where spiritual healing must be recognized in some 
way to qualify for exemption, equal protection is denied to 
parents who use spiritual healing based on their membership 
in an unrecognized sect or simply on their personal 
religious beliefs, unless it can be demonstrated that 
unrecognized spiritual healing is significantly inferior to 
that which is recognized. 
Whether the statutes deny equal protection to the 
children of parents, whose spiritual healing qualifies for 
exemption, depends on whether one regards spiritual healing 
as acceptable alternative remedial care. With respect to 
this possible denial of equal protection to children, there 
is the practical problem of a lack of persons having legal 
standing to raise the issue. 
That parental medical negligence statutes containing 
spiritual-healing exemptions will be struck down on equal 
protection grounds does not appear to be likely. Thus far 
court support for the argument has been lacking. The only 
court that has made an equal protection argument for 
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children is an Ohio trial court.33 since the publication of 
Its decision eight years ago, no subsequent court has 
endorsed the argument. The California Supreme Court, in a 
concurring opinion, has implicitly made an argument with 
respect to parents.33 But it has done so on the narrow 
grounds that California's statute denies equal protection to 
those parents who use spiritual healing that is 
unrecognized. 
Moreover, given the relative rarity with which the 
Court has added to its list of suspect or quasi-suspect 
classes, it seems unlikely that it will identify any with 
respect to the issue of child faith deaths.3“ Given the 
fact that "few statutes have failed to satisfy the 
traditional equal protection test of rationality,"30 
statutes with exemptions do not seem so "patently 
unreasonable" that a court would rule the statutes 
unconstitutional.3e 
Thus, denial of equal protection does not constitute 
a strong argument for the unconstitutionality of parental 
medical negligence statutes that incorporate spiritual¬ 
healing exemptions. A stronger argument can be made with 
respect to establishment of religion. That is the subject 
of the next chapter. 
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ESTABLISHMENT OF RELIGION 
The First Amendment of the Constitution prohibits 
Congress from making a law "respecting establishment of 
religion."1 Since 1947, the courts have extended this 
prohibition to states as well.2 Just what "respecting 
establishment of religion" means Is unclear. The language 
is vague, and the framers' intent is ambiguous.3 
Establishment Criteria 
The most well-known criteria applied by the Court in 
determining whether a statute survives establishment 
scrutiny is the Lemon test.-4 But for several reasons, this 
study does not use that criteria. One, it is debatable 
whether the Court consistently uses it.B Two, "academic 
commentators have excorciated Lemon for years."8 Three, one 
must distinguish between lavs that benefit religion over 
nonreligion from laws that benefit one religion over 
another. The Court has stated that Lemon criteria "are 
intended to apply to lavs affording a uniform benefit to all 
religions, and not to provisions . . . that discriminate 
among religions."7 The number of faiths using only 
spiritual healing for health care is relatively small. 
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Therefore, an establishment challenge to spiritual-healing 
exemptions cannot be well-founded on a claim that laws 
containing such exemptions benefit "all religions."8 
Instead of the Lemon test, this study uses a 
principle most prominently articulated in Larson v. Valente* 
but grounded in a series of prior Court decisions as well:10 
the government cannot show "denominational preference. "1:L 
Any law appearing to do so must survive strict scrutiny; 
that is, it must meet a compelling governmental interest in 
a manner least restrictive to religious liberty.12 
Analysis 
Since denominational preference is the establishment 
issue, statutory exemptions are analyzed below to determine 
the extent to which they may encompass some religions using 
spiritual healing but not others.13 In this respect, the 
exemptions fall into one of four categories: (1) those 
explicitly specifying Christian Science and no other 
denomination; (2) those implicitly limited to Christian 
Science; (3) those exempting the spiritual healing advocated 
by any recognized religion; and (4) those which exempt any 
use of spiritual healing or whose only requirement is good- 
faith use of spiritual healing. Each of these four 
categories will be discussed in turn. 
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Explicit Reference to Christian Science 
Statutes explicitly exempting Christian Science, 
without reference to that same possibility for other 
religions, obviously show religious preference. The Church 
argues that such preference is constitutional "where the 
state acts to accommodate the free exercise of religion."1-4 
It points to the case of Wisconsin v. Yoder1B in which the 
Court mandated an exemption specifically for the Old Order 
Amish, while noting that "probably few other religious 
groups or sects" could qualify for the exemption.1® But 
that argument rests on a finding that the free exercise 
clause requires a statutory exemption. In the absence of 
such a finding, such preference violates establishment.1"7 
Implicit Reference to Christian Science 
Statutory exemptions implicitly limited to Christian 
Science are those which require that treatment be by a "duly 
accredited practitioner,"1® those which require the method 
of spiritual healing to be generally recognized as 
reasonably effective,1* or those which require spiritual 
healing to be recognized as a method of healing elsewhere in 
the state's code. It is unlikely that a religion other than 
Christian Science can meet such criteria. 
While it is possible to ascribe a very broad 
definition to "duly accredited practitioner," in practice 
the term tends to be associated exclusively with the 
204 
Christian Science Church. Though Christian Scientists have 
argued that "duly" and "accredited” have "legal meanings 
derived through litigation of those terms"20 and that 
"practitioner" is a highly inclusive term which can refer to 
anyone "who practices,"21 such arguments are unconvincing. 
"Duly," "accredited," and "practitioner" have specific 
meanings within the context of spiritual healing. The 
Church is the only denomination that formally "accredits" 
some of its members as particularly qualified to assist in 
healing, and it is the only denomonation to call them 
"practitioners."22 Consequently, exemptions which require 
the involvement of a "duly accredited practitioner" violate 
the establishment clause. 
Whether Christian Science is generally recognized as 
reasonably effective is debatable. But if any spiritual¬ 
healing group is so recognized, it appears that it would be 
Christian Science alone. Christian Science is the only 
group that has engaged in the kind of powerful public 
relations necessary to soften public antipathy to using 
exclusively spiritual healing to treat ill children. No 
other such group has a salaried public relations official in 
every state, an international newspaper well-respected by 
policymakers, or voluminous documentation of successful 
healing.23 Consequently, exemptions that require that the 
method of spiritual healing be generally recognized as 
reasonably effective violate the establishment clause. 
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There are three states whose exemptions to parental 
medical neglect laws require additional legal recognition of 
spiritual healing: Maryland,2"* Nevada,26 and Tennessee.2* 
Only Maryland's exemption violates the establishment clause. 
Its code provides no other statutory accommodation except 
for that which explicitly exempts Christian Science. The 
codes in Nevada2”7 and Tennessee,20 on the other hand, 
contain additional legal recognition which refers broadly to 
spiritual healing.2* 
Reference to a Recognized Religion 
There is some precedent for a legal distinction 
between recognized and unrecognized religions. The 
distinction has been used as a criterion for exemption from 
laws requiring service in the military,20 immunization from 
disease,23- and payment of self-employment tax.22 Only two 
appellate courts have specifically addressed that 
distinction.22 They upheld the distinction based on an 
adminstrative opinion of the Director of the Selective 
Service.24 The director reasoned that incorporation as a 
charitable, religious organization constitutes recognition 
as a religion.2® Only a minority of states, however, fall 
under these courts' jurisdictions; the U.S. Supreme Court 
has never addressed the issue. 
Moreover, in practice the government may find 
meaningful distinction impractical.2* That difficulty may 
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at least partly explain the historic reluctance of Congress 
to "pickM and chooste] among religious belief s."3r7 In any 
event, for the government to engage in making such 
distinctions, the rationale for doing so must be 
compelling.3® But neither a compelling rationale nor a 
criteria has been advanced. Consequently, exemptions 
requiring that the spiritual healing used be that of 
recognized religion violate the establishment clause. 
No Qualifying Reference or Reference Only to 
Good Faith 
Exemptions for which any use of spiritual healing 
qualfies and exemptions for which the use of spiritual 
healing need only be "legitimate" or in "good faith" do not 
violate the establishment clause. These exemptions exhibit 
no denominational preference among those religions that use 
spiritual healing.3® Nor do they show a preference for 
religions which use spiritual healing, as opposed to 
religions which do not. The exemptions merely lift a 
government-imposed burden (the requirement to get necessary 
medical care for seriously ill children) on those whose 
religious beliefs incorporate spiritual-healing. Because 
the requirement is not a religious burden for adherents of 
other kinds of religions, their exclusion from the exemption 
does not show governmental favoritism. 
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Conclusion 
Exemptions which explicitly*0 or implicitly*1 refer 
only to Christian Science or which require that the use of 
spiritual healing be that of a recognized religion*2 violate 
the establishment clause. Exemptions for which any use of 
spiritual healing qualifies and those for which use of 
spiritual healing need only be bona fide do not violate the 
establishment clause.*3 Nor do exemptions requiring the use 
of spiritual healing to be recognized elsewhere in the code 
violate the establishment clause, when that additional legal 
recognition refers to spiritual healing generally instead of 
just to Christian Science.** Thus, of the forty-six states 
having spiritual-healing exemptions to their parental 
medical neglect statutes, thirty-two violate the 
establishment clause and fourteen do not. 
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PART 5 
INTRODUCTION TO PART 5 
In addition to enjoining Congress from passing a law 
"respecting an establishment of religion," the First 
Amendment also forbids Congress from "prohibiting the free 
exercise thereof."1 Since 1940, the United States Supreme 
Court has applied the free-exercise not only to Congress but 
to state legislatures as well.2 The Court, however, 
distinguishes religious beliefs from religious conduct. 
While freedom of religious belief is "absolute," states have 
a right to regulate religious conduct "for the protection of 
society."3 
Part 5 addresses whether prosecution of Christian 
Science parents for failure to provide their minor children 
with medical care violates the constitutional right to free 
exercise of religion. The part's first chapter examines the 
extent to which government prosecution of Christian 
Scientists for child faith deaths may infringe on their 
beliefs. Subsequent chapters examine the extent to which 
laws restricting use of Christian Science healing with 
children may "unduly" infringe on religious conduct.4 
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One purpose of the First Amendment's guarantee of 
religious liberty is to preclude government determination of 
appropriate religious belief: 
Heresy trials are foreign to our Constitution. Men 
may believe what they cannot prove. . . . Man was 
granted the right to worship as he pleased and to 
answer to no man for the verity of his religious 
views.x 
Framçy.prk Q.f Amaly-gig 
The government may inquire as to the sincerity of a 
defendant's personal religious belief but neither as to its 
veracity nor its orthodoxy.2 Such inquiry burdens a 
defendant's religious beliefs. 
Veracity 
Government is prohibited from adjudicating veracity 
because it may be impossible to determine the validity of 
religious claims and because the attempt to do so can 
endanger the public peace as well as religious liberty: 
Religious experiences . . . may be beyond the ken of 
mortals. . . . The Fathers of the Constitution 
were not unaware ... of the violence of 
disagreement among [religious sects] and of the lack 




The court has held that "religious beliefs need not be 
acceptable, logical, consistent, or comprehensible to others 
In order to merit First Amendment protection. 
Orthodoxy 
A defendant's conduct need not conform to 
denominational doctrine: 
Intrafaith differences are not uncommon among 
followers of a particular creed, and the judicial 
process is singularly Ill-equipped to resolve such 
differences in relation to the Religion Clauses. . . 
. [Tlhe guarantee of free exercise is not limited 
to beliefs which are shared by all the members of a 
religious sect. . . . Courts are not arbiters of 
scriptural interpretation.® 
The Court has gone so far as to state that free exercise 
protection can be based on merely an individual religious 
conviction :s 
Undoubtedly, membership in an organized religious 
denomination would simplify the problem of 
identifying sincerely held religious beliefs, but we 
reject the notion that to claim the protection of 
the Free Exercise Clause, one must be responding to 
the commands of a particular religious 
organization.n 
Christian Science Prosecutions 
In at least seven of the eight Christian Science 
child faith death cases that have been criminally prosecuted 
since 1967, the government has questioned the veracity or 
the doctrinal conformity of the defendants' beliefs. 
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Veracity 
In the Sheridan and Glaser cases, government 
officials questioned the logic of defendants' religious 
beliefs. While questioning the defendant during the 
Sheridan case, the police investigator asked a Church 
attorney present how people without a medical education 
could treat illness and how a practitioner's thought could 
impact a patient's illness.® During cross-examination at 
the trial, the prosecuting attorney questioned a Church 
official as to the logic of the Christian Science use of 
physicans during the delivery of children, which might 
involve surgery, but not during children's illnesses later 
in life. 
In the Glaser case, the detectives asked the 
defendant why she didn't regard medicine as something given 
by God for the good of humankind.® They also asked the 
defendant, who for religious reasons had not taken her son's 
temperature, how she could regard use of a thermometer as 
using medicine.1-0 In addition, they asked the practitioner 
how she was able to give the defendant's son mouth-to-mouth 
resuscitation, a medical procedure, yet not call an 
ambulance. 
During closing arguments in the Rlppberger and 
Twltchell cases, prosecutors questioned the veracity of the 
defendants' religious beliefs, in the Rlppberger case, the 
prosecuting attorney questioned how ignorance of symptoms 
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could facilitate healing.12 The defendant mother in the 
Twltchell case signed a hospital form during the time of her 
pregnancy in which she agreed to use an ambulance should an 
emergency arise during delivery. The prosecutor stated that 
her agreement constituted an "acknowledgement that [the 
Christian Science] way is substandard."13 
Orthodoxy 
Government officials have questioned whether the 
Christian Scientist defendants' religious beliefs were 
sufficiently consistent with orthodox Christian Science 
doctrine for the defendants' conduct to be protected by the 
exemption.14 In the Twltchell case, the fact that the 
father had used novacaine while undergoing dental work and 
the mother had used xylocaine upon bearing a child was 
brought out by the prosecutor in a manner suggesting that 
the defendants did not fully believe in the use of spiritual 
healing in lieu of medicine.xs 
In the Hermanson case, the prosecution's 
"blockbuster witness" testified that the father had used 
novacaine and that the mother had had two Caesarian 
sections."1® In addition, it was brought out that the 
Christian Science nurse attending the child summoned an 
ambulance. During closing argument, the prosecutor asserted 
that the attending nurse's action during the last minutes of 
the child's life demonstrated that his parents could have 
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sought medical help for their child without contravening the 
teachings of Christian Science.17 Moreover, questions 
submitted by the jury during deliberation10 and comments of 
the jurors following conviction suggest that doctrinal 
conformity was a factor in the verdict.1® 
In the Walker case, the court concluded that the 
defendant's assertions as to the conduct required by her 
religious beliefs was inconsistent with the behavior 
required by the Christian Science Church. The Court noted 
that in Christian Science doctrine "resort to medicine does 
not constitute a 'sin' . . . does not subject a church 
member to stigmatization . . . does not result in divine 
retribution . . . and is not a matter of church 
compulsion."2° 
The Problem of Applying Objective Standards 
of Negligence in Free-Exercise Contexts 
All of the criminal prosecutions of cases of 
Christian Science child faith deaths since 1967 have used an 
objective standard of negligence.21 Under an objective 
standard of negligence, the defendant's culpability is 
based, not on whether the defendant acted as appeared 
reasonable to him or her, but on whether the defendant acted 
as a reasonably prudent person would have.22 Such a process 
risks government intrusion on the defendant's religious 
beliefs : 
Because the conduct of a parent who chooses to treat 
her child with prayer only becomes "criminal" at the 
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point when a reasonable person would have sought 
orthodox medical treatment, any judgement o£ her 
culpability necessarily compares her belief in 
prayer as a healer against what a "reasonable 
person" would have believed. And if the trier of 
fact determines that the parent's religious belief 
was unreasonable, she will be convicted. The focus 
of such an inquiry is not on the parent's conduct; 
rather, the focus is on whether a reasonable person 
would have believed her conduct to be the proper 
course.2 a 
Conclusion 
It is unconstitutional for the government to inquire 
as to the veracity or orthodoxy of a defendant's religious 
beliefs. In the criminal cases of Christian Science child 
faith deaths that have been prosecuted since 1967, however, 
the government has often done so. While such inquiry may 
not be inevitable, the law's use of the reasonable-person 
standard of objective negligence makes such impermissible 
inquiry likely. 
Religious belief constitutes only one side of 
constitutionally mandated free-exercise protection, the 
other side of that coin is religious conduct. Because not 
all such conduct is protected, however, one must have a 
criteria by which to distinguish constutionally protected 
from unprotected conduct. This study uses the Court's 
Sherbert test, also known as the compelling-interest test.2* 
According to the three-pronged Sherbert test, government 
regulation of religious conduct is unconstitutional if it 
(1) burdens the claimant's religious expression;20 and (2) 
expresses a less than compelling governmental interest,26 or 
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(3) is not the least restrictive means of satisfying that 
interest.2,7 The next three chapters will examine each of 
these three criteria in turn. 
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CHAPTER 11 
BURDEN AND COMPELLING INTEREST 
Burden 
For government regulation o£ religious conduct to be 
unconstitutional, the regulation must burden that conduct. 
To establish burden, claimants must demonstrate (1) that 
their religious beliefs are sincerely held and (2) that the 
regulation coerces them to act contrary to their religion.1 
Sincerity 
The threshold for establishing sincerity is low. 
Conduct needs only to be based on Mhonest conviction.”2 
The evidence indicates that parents in these cases 
have been sincere in their religious practice. In the eight 
cases for which data was located regarding how long the 
parents had been Christian Scientists when their child died, 
the parents had been Christian Scientists for a number of 
years. In the Hermanson,3 Glaser,* Rippberger,® Swan,6 and 
Twitchell7 cases, one or both parents had been Christian 
Scientists since childhood. In the Sheridan case, the 
child's mother had been a Christian Scientist for several 
years.® In several cases, parental religious commitment 
obviously extended beyond that of the ordinary Church 
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member, in the Hermanson,® sartore,10 and McKown11 cases, 
one of the parents was a practitioner. In the Twitchell 
case, the child's mother had been trained as a Christian 
Science nurse.12 in the unidentified measles fatality, the 
child was the daughter of a resident staff member of 
Principia, a Christian Science college.13 
Coercion 
On the face of it, lav requiring all parents, 
including Christian science parents, to seek medical care 
for their ill children appears to coerce parents into acting 
contrary to their religion. The Church refers to "reliance 
on spiritual healing [as] the essence of Christian 
Science."14 Forcing Christian Science parents to use 
physicians for their ill children 
forces Christian Scientists to renounce their belief 
in spiritual power by substituting medical treatment 
for spiritual care in administering to the physical 
needs of their children; and it facilitates the 
assimilation of Christian Scientists into a secular 
society that is focused on medicine, doctors and 
drugs as the authoritative means of curing human 
illnesses and ailments.1* 
But that position can be challenged on the basis 
that the Church does not strictly require its members always 
to use spiritual healing in lieu of medical care. Unlike 
government-compelled conduct at issue in several other free- 
exercise cases, use of medicine by a Christian Scientist 
does not constitute a "sin" or result in "divine 
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retribution" or "being stigmatized."16 
That the free exercise clause "protects only the 
right to obey a religion's mandatory teachings," however, is 
itself a particular religious outlook:1’7 
This position implies a wholly negative view of 
religion. It views God as a great schoolmarm in the 
sky, who lays down certain binding rules, and it 
assumes that the exercise of religion consists only of 
obeying the rules.1® 
It is a position antithetical to Christian Science. With 
respect to spiritual healing, the religion's emphasis is on 
affirmative acts, not prohibitions. Though members of the 
Church are not condemned for using medical care, to the 
extent that they do use it, they are not practicing 
Christian Science. 
Compelling Interest 
That the state has a compelling interest in 
protecting the lives of young children is undisputed. What 
is in dispute is whether children are dying unnecessarily 
due to an absence of appropriate health care. 
Based on available data, Christian Science children 
appear to be dying unnecssarily with respect to several 
Illnesses. From 1967 to 1993 in the United States, at least 
twenty-three children died of diseases following the use of 
Christian Science.1® During that same period in the United 
States, there were perhaps half a dozen children healed of 
medically diagnosed, life-threatening illnesses following 
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use of Christian Science.aQ Few if any of the children 
reported to have been healed through Christian Science, 
however, were healed of diseases for which medical care is 
not usually successful.21 Yet all of the children who died 
following Christian Science treatment died from illnesses 
which are often successfully treated medically, and the vast 
majority of them were from diseases for which medical 
treatment has a very high rate of success. 
For these reasons, the empirical analysis of this 
study focuses on the twenty-three deaths in an attempt to 
assess the risk of using Christian Science, as opposed to 
using medical care, when dealing with the specific illnesses 
involved. Where risk of using Christian Science appears to 
be significantly greater, a compelling interest in 
government regulation is established. That risk is 
significantly greater when the following factors are 
present: (1) more than one Christian Science child faith 
death from the disease; (2) less than one report of 
Christian Science healing from the disease; (3) a prognosis 
of death if there is no medical treatment; and (4) a likely 
five-year survival rate of greater than fifty percent with 
medical treatment. 
Empirical Analysis of Christian Science 
Child Faith Deaths 
The twenty-three Christian Science child faith 
deaths are attributable to eleven different kinds of 
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illnesses. There were multiple deaths from bacterial 
meningitis, diabetes, leg bone cancer, Burkitt's lymphoma, 
and appendicitis; and single deaths from pneumonia, measles, 
brain tumor, bowel obstruction, pyelonephritis, and 
diptheria.22 This chapter provides a brief description of 
each of these illnesses, the cases of Christian Science 
child faith deaths, and reports of Christian Science 
healings of children. The conditions for which there are 
multiple deaths are reviewed first.23 
Multiple Deaths 
Bacterial Meningitis 
Medical description. Bacterial meningitis is an 
infection and inflammation of the membranes and 
cerebrospinal fluid around the brain and spinal cord. In 
the United States, there are about 20,000 cases of bacterial 
meningitis a year, about seventy per cent involving children 
under age five.24 The disease is contagious. It "may at 
first appear to nothing more than a cold."20 Typical 
initial symptoms are headache, fever, and vomiting.26 These 
symptoms are the same as those for viral meningitis,27 which 
is benign and heals without medical intervention.2** In 
infants, there will also be a bulge on the soft spot in the 
top of the infant's head.22 In children older than three 
months who have bacterial meningitis, these symptoms are 
followed by a stiff neck, evidenced by pain when the head is 
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tilted forward,30 if untreated, bacterial meningitis can 
progress to more serious symptoms—convulsions (in about a 
fourth of the cases), delirium and then coma.31 
The most common strain of bacterial meningitis is 
haemochllus. Influenzae meningitis. The rate at which people 
with this kind of meningitis become seriously ill varies. 
In about a fourth of them a serious condition develops 
within twenty-four hours. For about half, it develops over 
a period of one to seven days marked by respiratory 
problems. For the remainder, it develops after one to three 
weeks of respiratory problems.32 
The mortality rate for children with hemophilus 
influenzae meningitis is not much more than five per cent.23 
For an infant, even if treatment has not begun until the 
seventh day of the illness, the prognosis for survival is 
eighty-five to ninety percent.3* With swift medical 
treatment, most patients with bacterial meningitis regain 
their health completely, but for about thirty percent, there 
is permanent debilitation such as brain damage or loss of 
hearing or eyesight.30 
Child faith tilths. From 1967 to 1993 in the United 
States, five Christian Science child faith deaths are 
attributable to haemophilus Influenza bacterial meningitis. 
The first was twenty-two-month-old Kimberly Ann Sortore of 
Anchorage in 1969.3C Symptoms during her three-week illness 
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included ''high fever, emaciation . . . and apparent loss of 
ability to speak."37 
The second was sixteen-month-old Matthew Swan of 
Detroit in 1977.33 His illness began about three weeks 
before his death. It began with high fever and vomiting.3® 
Three days later, Matthew was unresponsive, and the next day 
he was unable to hold his head up. Though after a few days 
his condition seemed to improve,30 it soon became much 
worse. Beginning on the eleventh day of his illness, 
Matthew became delirious and on the next day had a 
convulsion.31 The following day his parents took him to a 
hospital where he died a week later. 
The third was seventeen-month-old Seth Glaser of Los 
Angeles in 1984. His illness began with a cold and a cough 
a week before his death.32 Three days later, Seth's cold 
was gone, though a mild cough continued. A couple of days 
later, he had fever but did not appear to be in pain. The 
next morning, Seth was dizzy and shook, had rapid breathing 
and pulse, and vomited several times. By early afternoon, 
he could not hold his head up. He threw up, grew delirious, 
and went into convulsions. About an hour later, he died.33 
The fourth was four-year-old shauntey Walker of 
Sacramento in 1984.33 Her seventeen-day illness began with 
symptoms resembling the flu. Four days later she had a 
stiff neck.3® During the last week of Shauntey's illness, 
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she "grew disoriented,"** and then on the day of her death, 
"comatose.”*’7 
The fifth was eight-month-old Natlie Middleton- 
Rlppberger of Healdsberg, California in 1984. She became 
ill two weeks prior to her death.*® After she had been sick 
for a week, she had a fever, "her eyes tended to roll," and 
her legs became "very rigid."*® On the twelfth day, she had 
a high fever, convulsions, and became unresponsive. Two 
days later, she died. 
CJuclstl-an,...Science healing. From 1967 to 1993 in the 
United States, only one reported case of a child being 
healed of bacterial meningitis through Christian Science was 
found.80 In 1969, the Christian Scientist mother of four- 
year-old Trent Davey of Los Alamos, New Mexico noticed that 
her son had a "very high fever." Shortly thereafter he went 
into a "coma-like" condition.51 When the child was "still 
unconscious" the next day, they took him to a 
pediatrician.52 The physician gave Trent a "spinal tap," 
diagnosed his condition as "spinal meningitis," and "tried 
to prepare [his parents] for the child’s passing that 
evening."53 No medication was given. Spiritual healing 
continued to be used. By the next morning, Trent appeared 
to have recovered, and his parents took him home. Upon re¬ 
examining the child a week later, the physician confirmed 
that the recovery was complete.54 
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Between 1967 and 1993 in the United States, five 
other cases of Christian Science healings of children with 
medically diagnosed bacterial meningitis were reported, but 
the dates of the healings either precede 1967“° or it is 
unclear whether they do.®6 None of them are healings of 
haemophilus Influenzae meningitis. 
Diabetes 
Medical description. Diabetes milletus is a disease 
in which the body does not utilize glucose properly. In the 
United States, diabetes is the third leading cause of 
death.®7 The disease is treatable but incurable. An 
injection of insulin, generally at least daily, is necessary 
to prevent death. More than ten million persons have been 
diagnosed as having diabetes, and as many as another five 
million may not realize they have it:®8 
Without an apparent history of diabetes, the 
diagnosis of this condition is often missed because 
the symmptoms mimic other childhood illnesses such 
as influenza.®8 
Common early symptoms include vomiting, increased thirst, 
frequent urination, weight loss, and fatigue. More advanced 
symptoms of diabetes are fruity-smelling breath, weakness, 
and ultimately coma.80 Lack of treatment for these advanced 
symptoms accounts for about ten percent of the deaths from 
diabetes.81 However, the mortality rate of people with 
diabetes who are medically treated is not much different 
from that of those unafflicted.62 
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child faith deaths, since 1967, there have been 
five known Christian Science child faith deaths from 
diabetes.63 The first was 3even-year-old Amy Hermanson of 
Sarasota, Florida in 1986. About three weeks before her 
death, some of Amy's teachers became concerned because it 
appeared to them that Amy was lethargic and had lost 
weight.66 About eight days prior to her death, her parents 
realized something was wrong with her. She had been 
sleeping a lot, sometimes even falling asleep at school.66 
But they thought she was having some kind of emotional 
problem.66 Four days before her death, Amy confided to a 
school employee that she had not slept the night before 
because she'd been up vomiting.6,7 Yet her condition did not 
seem serious to her parents; after school that day, she had 
gone shopping, played miniature golf, and eaten two servings 
at dinner.6® A couple of days later, however, Amy's 
condition worsened, and the day before her death, her 
grandfather suggested to her father that Amy might have 
diabetes. The morning of her death, Amy seemed better.6® 
She even did some schoolwork.70 But sometime after 1:00 
p.ra, Amy became totally unresponsive, and shortly thereafter 
an ambulance was called. When the ambulance arrived, Amy 
was dead. The local medical examiner stated that with 
medical treatment, "Amy's death could have been prevented 
even up to several hours before her death."71 
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The second was fifteen-year-old Ian Burdick of 
Sherman Oaks, California in 1987. At the time of death, he 
weighed less than ninety pounds.72 
The third was eleven-year-old Ian Lundman of 
independence, Minnesota in 1989.72 A few weeks before Ian's 
death, he was losing weight, lethargic, and had fruity- 
smelling breath.74 He was severely ill for the last few 
days before his death,7® with symptoms including "vomiting, 
labored breathing, incoherence, unresponsiveness, land] 
excessive urination. . . .,,7S 
The fourth was twelve-year-old Aaron Witte of St. 
Charles, Missouri in 1992.77 Four days before his death, 
Aaron had played football with friends. The next day he was 
sick with symptoms resembling the flu. The day before his 
death he was unconscious.7® 
The fifth was twelve-year-old Andrew Wantland of 
Santa Ana, California in December 1992.72 According to a 
pending wrongful-death suit, he became sick sometime during 
the last few months of 1992, and his condition deteriorated 
substantially during his last week of life. A grandmother 
who cared for him, on the other hand, says that he fell sick 
and died suddenly and that had his condition been obvious, 
he would have been taken to a physician.®0 
Christian science healing. In the U.S., there are 
no reports of Christian science healings of children with 
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diabetes that occurred between 1967 and 1993. There has 
been one report since 1967, but that report appears to refer 
to an incident prior to that year.®1 
Leg Bone cancer 
Medical description. There are approximately 2500 
to 3000 new cases of bone cancer annually.®2 Their typical 
symptoms are pain, swelling, and fracture in the area of the 
tumor. Treatment can include chemotheraphy, radiation 
treatment, and surgery. Survival rate at five years varies, 
but ranges from excellent to very poor.®3 
Child faith deaths. Since 1967 in the United 
States, there have been three known deaths of Christian 
Science children from leg bone cancer. The first was 
thirteen-year-old Kris Ann Lewin of the Pittsburgh area in 
1981. Her mother took her to a hospital a year earlier, 
thinking Kris might have broken her leg. Physicians there 
gave a "preliminary diagnosis" of bone cancer.®4 A few days 
later, her mother phoned the hospital to inform them that 
her daughter was being treated and getting better. When the 
hospital later found out that the treatment Kris was 
receiving was Christian Science, it tried to get child 
welfare workers to investigate. But they initialy did not 
because they interpreted the spiritual-healing exemption in 
the parental medical neglect statute to preclude 
interference.®0 Meanwhile, with Christian Science treatment 
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the pain was diminishing, and Kris's condition appeared to 
be Improving.80 By the time a court-order for a medical 
exam was secured, the cancer had spread beyond the point 
where medical care would do much good.0"7 Later, a physician 
testified that had treatment been begun earlier, with 
amputation of the leg above the knee, the chance for 
survival at five years would have been forty percent.00 
In 1988, twelve-year-old Ashley King of Phoenix died 
of leg bone cancer after a seven-month illness.00 Late in 
her illness, a neighbor's complaint resulted in a court- 
ordered medical exam. At that point, the tumor on Ashley's 
leg was so huge it had caused her leg to break in two 
places.00 According to the attending physician, by the time 
King got to the hospital she had no hope for survival, 
whereas if she had been treated earlier, her prognosis for 
survival woud have been fifty-five to sixty percent.01 At 
that point, public authorities allowed Ashley to go to a 
Christian Science nursing home, where she subsequently died. 
In 1977, six-year-old Glen Vanderpool of Willoughby, 
Ohio died from cancer after a three-month illness that had 
swollen his leg to "several times its normal size."02 
Christian Science healing. There have been no 
reports of Christian Science healing of children with bone 
cancer that has occurred since 1967 in the United States. 
237 
Burkitt's Lymphoma 
Medical description. Burkitt's lymphoma, a form of 
cancer, is a "group of solid tumors that may originate in 
any of the lymphatic tissues of the body."®3 This "rapidly 
progressive neoplasm" is rare in the United States.®4 About 
eighty percent of its victims show symptoms for only about a 
month before diagnosis. The more common sites are the jaw 
or abdomen. If in the abdomen, the usual symptoms are pain 
in the abdomen or "abdominal fullness."*8 If in the jaw, 
the usual symptom is very pronounced, generally non-painful, 
facial swelling.®* Without medical treatment, the life 
expectancy from the onset of symptoms is less than six 
months for younger children and somewhat longer for older 
ones.*7 With medical treatment, sixty percent of patients 
in the early stages experience complete remission. The 
possibility of cure for those in the later stages varies 
from seventeen to forty-seven percent.*® Burkitt's lymphoma 
is often not diagnosed until in an "advanced" stage.*® 
Child faith deaths. Since 1967, there have been two 
deaths of Christian Science children from Burkitt's 
lymphoma. Both occurred in 1990. 
One was three-year-old Colin Newmark of New Castle 
County, Delaware. A month before his death, he was vomiting 
often. When this condition grew worse, his parents took 
Colin to a physician.iDO After an initial test was 
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"Inconclusive," his parents refused further testing and took 
him home. But a week later his symptoms returned, and his 
parents took him to a hospital for more tests. Following 
immediate surgery there, the prognosis was a forty percent 
chance of "curing" the cancer if an aggressive program of 
chemotherapy was instituted. Without medical treatment, 
death was expected within eight months. 3-°1 His parents 
refused to consent to further medical treatment.3-03 Two 
weeks later he died.3-03 
The other case is thirteen-year-old Jon Burgett of 
Town and Country, Missouri.1-0'1 At the time of death, he had 
been noticeably ill for about ten days and had a tumor 
several inches in diameter. 
Christian Science healing. From 1967 to 1993 in the 
United States, there were no reports of Christian Science 
healing of children with Burkitt's lymphoma. 
Appendicitis 
Medical Description. Appendicitis occurs when an 
obstruction prevents the appendix from emptying Itself, 
resulting in inflammation of the organ. The Inflammation 
may lead to rupture of the appendix and consequently 
peritonitis, which is the spread of infection through much 
of the abdomen. "Usually," however, a natural body 
process will "sealM off the appendix from the rest of the 
abdomen" so that peritonitis does not occur.1011 The main 
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symptom of acute appendicitis is pain in the abdomen, though 
it is "usually not very severe."10® In most cases there is 
also vomiting, but it is "rarely profuse and protracted."107 
If peritonitis has occurred, there is usually a "high 
swinging fever" and increasing pain that "recurs hours or a 
day following the abrupt cessation of pain."100 
The incidence of appendicitis is less than one 
percent.10® The disease can be successfully treated with a 
minor operation. "The operation is virtually without risk 
if it is performed before perforation occurs. Even after 
perforation has occurred, the risk is slight."110 Patients 
usually return home after a few days.111 The five-year 
mortality rate is extremely low.112 
Child faith deaths. In 1979, twelve-year-old 
Michael Schram of Mercer Island, Washington died as a result 
of appendicitis.113 In 1990, five-year-old Jon Murray of 
Baldwin, Missouri also died as a result of appendicitis. 
The day before his death, he had vomited often. Around 
eight hours prior to his death, his mother called the health 
maintainance organization of her place of employment. The 
office did not recommend that the mother seek immediate 
medical care.11"4 
Christian Science healing. In the U.S., there are 
no reports of Christian Science healings of children of 
appendicitis that occurred between 1967 and 1993. Though a 
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number of such healings have been reported during that 




Medical description. Pneumonia occurs when "one or 
more segments of the lung become solid and airless as a 
result of inflammation."118 Average incidence among 
children ranges from forty per thousand to nine per 
thousand, decreasing with age.11-7 Common symptoms in 
children include fever, chills, and headache. In older 
children, coughing is common.118 With medical care, most 
children recover in two weeks.118 Unless there is an 
additional disease involved, childhood mortality is less 
than one percent.120 
Child faith deaths. In 1967, five-year-old Lisa 
Sheridan of Harwich, Massachusetts died of double pneumonia 
caused by staphylococcal speticemia.121 Three weeks before 
her death, Lisa developed a "high fever and heavy cough."122 
After a few days, which included a period of delirium, the 
fever and later the cough were gone.122 But from then on 
she remained mostly bedridden, consuming only liquid 
nourishment and having trouble urinating.1241 During the 
last two days, Lisa was too weak to walk. Throughout her 
illness, Lisa was conscious and never mentioned any pain.120 
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Christian science healing. Between 1967 and 1993 in 
the U.S., there have been a number of reports of Christian 
Science healings of children with pneumonia, but none for 
which It Is clear that the Incident occurred prior to 
1967.12t 
Bowel Obstruction Due To 
Mlckel's Diverticulum 
Medical description. Mlckel's diverticulum is the 
most common congenital defect of the small Intestine, 
consisting of a a small pouch extending from it. About two 
percent of the population is born with this condition. 
About four percent of these suffer complications.127 The 
most common complication is bowel obstruction.12® Often the 
obstruction is caused by strangulation of the bowel, a 
condition for which mortality rates are "as high as fifteen 
to thirty per cent."3-2* 
Diagnosis is difficult.130 The usual symptoms 
include pain in the abdomen, followed by "frequent bouts" of 
moderate vomiting.131 In some cases, vomiting of the feces 
occurs. In most cases, pain comes and goes, and its 
intensity varies.132 Symptoms may resemble those of 
appendicitis.133 The condlton is medically treated by 
surgical removal of the diverticulum, after which patients 
usually heal completely."134 
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Child faith death. in 1986, two-and-a-hal£-year-old 
Robyn Twitchell died o£ complications from bowel obstruction 
caused by Mlckel's diverticulum.3-3° During the five days of 
his illness, Robyn frequently vomited up his meals. Several 
times, however, he appeared to be improving.x3,6 Three days 
before his death, he was "playing, running, and climbing 
stairs."3-3-7 The day of his death, he smiled at the 
practitioner and "briefly chasted]" the cat.130 But on the 
day before his death, he was "moaning in pain,"3-3® was 
unable to walk without assistance, was sometimes languid, 
and had sores on his leg.3--*0 On the day of his death, his 
vomit was extremely malodorous and may have been feces.3-*3- 
Christian Science healing. There is one report of a 
Christian Science healing of a child of bowel obstruction in 
1977. But the name was withheld from publication, and there 
is no mention of there having been a medical diagnosis.3--*2 
Measles (Rebeola) 
Medical description. Historically, measles is "one 
of the most common diseases of civilization."3--43 Prior to 
the development of a vaccine, ninety-five percent of 
children under the age of fifteen acquired measles.3--** 
There are now only a few thousand cases annually, with less 
than one tenth of one percent resulting in death.3-*® Once a 
person has had measles, there is life-long immunity to the 
disease. There are two phases of symptoms, visible 
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symptoms o£ the first phase are similar to those of a cold 
accompanied by fever.146 The main symptom of the second 
phase is skin rash. Usually the skin rash is gone within a 
few days and the disease is self-limiting. A person with 
measles, however, is more susceptible to other Infections. 
Complications often occur.14-7 In exceptional cases, these 
can lead to blindness, deafness, or death. 
Child faith death. Between 1967 and 1993 in the 
U.S., one case of a Christian Science child faith death from 
measles is reported to have occurred. In 1985, the slxteen- 
year-old daughter of a staff member of Principia College, a 
Christian Science College located near St. Louis, died of 
complications from measles.14® 
ChLlstlan gcisnce healing. Since 1967 in the United 
States, there has been one report of Christian Science 
healings of a child of complications from measles. But 
there was no medical diagnosis, and the date of the healing 
is unclear. There are a number of reports of healings of 
measles itself, but since the disease is usually self- 
limiting, they are not particularly significant.14® 
Brain Tumor 
Medical Description. A brain tumor is an abnormal 
growth of tissue occuring within the cranium. It can be 
either benign or malignant.1*0 About three-fourths are 
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cancerous.3-01 It is the second most common tumor in 
children. Its incidence is about three per thousand.102 
Its most common symptoms include headache, nausea, vomiting, 
convulsions, and visual impairment. In some cases, symptoms 
may also include difficulties speaking or walking.102 But 
symptoms can "vary widely," making diagnosis difficult.104 
A brain tumor "can produce no symptoms or they can grow very 
slowly over many years and remain asymptomatic until they 
become large."100 
The five-year survival rate for children varies 
according to the age of the child and the type of brain 
tumor. For children less than three years old, it is 
generally thirty percent or less.106 The age range of peak 
incidence, however, is from five to ten years of age. For 
these children, the five-year survival rate for the most 
common brain tumor is fifty percent, though for some kinds 
of brain tumor it can be as high as ninety percent.107 
Child fifth deaths. In 1990, two-and-a-half-year- 
old Kristin Wlngert of LaMirada, California died of a brain 
tumor. It is unclear from the available data whether it was 
cancerous. About six months prior to her death, Kristin 
became unable to walk, but within a couple of months was 
able to walk again. A few months before she died, her 
speaking ability and mental alertness appear to have 
declined.100 
245 
Christian science healing. There Is at least one 
report of a Christian Science healing of a child of a brain 
tumor since 1967 in the U.S. In the spring of 1987, the 
eleven-year-old daughter of Janet R. and Ian M. Cooke of 
Honolulu, Hawaii was diagnosed with "tumor in the tissue 
surrounding her brain."1®* The physician said that surgery, 
followed by radiation treatment was necessary. The parents 
decided to delay surgery three months during which time 
Christian Science was used in lieu of medical care. When 
the child was examined three months later, the physician 
said it was inexplicable that no sign of the tumor remained. 
The disappearance was so dramatic that he asked if radiation 
or surgery had been done since he last examined her.160 
There Is another possible case of a Christian 
Science healing of a brain tumor, but the initial diagnosis 
was never confirmed, and the person may not have been a 
minor. In 1983 when Carolyn Greigh Holmgren of La 
Cresenata, California was a senior in high school, she began 
to suffer from fainting spells and double vision.161 An eye 
doctor said he thought she had a brain tumor, but it was 
apparently never fully diagnosed. 
Pyelonephritis 
lfedlcal description. Pyelonephritis is a bacterial 
infection in the kidney. Common symptoms include high fever 
(often greater than 103 degrees), chills, back pain, 
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vomiting, nausea, and increased frequency of urination. But 
it may also occur without symptoms. If it is acute, it is 
usually self-limiting. If it is chronic, the survival rate 
is unclear.1*2 
Child faith deaths. In 1983, fifteen-year-old Susan 
Fruland of Rogers Arkansas died as a result of 
pyelonephritis.xca She was treated by a Christian Science 
practitioner during the tvo-and-a-half weeks of her illness. 
The prosecutor declined to prosecute the parents because 
Susan had not mentioned any pain and because at the time of 
her death the parents thought her health was improving.xc“ 
Christian Science healing. For the period from 1967 
to 1993 in the U.S., no Christian Science healings of 
children with pyelonephritis are reported to have occurred. 
Diptheria 
Medical description. Diptheria is rare. There are 
fewer than a thousand cases a year.xco In 1992 and 1993 in 
the United States, there was a total of three cases.xcc The 
initial manifestation is tonsils inflammation. Typical 
symptoms include sore throat, mild fever, husky voice, 
difficulty breathing, increased pulse, and enlarged lymph 
glands in the neck.1*7 Diptherla may disappear within ten 
days or be followed by complications. These can include, 
during the second or third week, inflammation of the heart 
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muscle. If It Is not fatal, the heart will heal completely, 
and it will appear that the disease is gone. But in the 
fifth to eighth week, "paralysis affecting swallowing and 
breathing" may develop, which can be fatal.lco If the 
person survives, non-fatal paralysis of the limbs may 
develop, though with medical care there can be full 
recovery. 
Before the development of a vaccine, the mortality 
rate for most kinds of diptheria was about thirty-five 
percent. It is ten times higher in nonimmunized than 
immunized individuals. If the antitoxin is administered 
within the first two days of onset, persons with diptheria 
have a high chance of recovery. Otherwise, the survival 
rate is low.169 
Child faith death. Nine-year-old Debra Ann Kupsch 
of Wisconsin died of diptheria after one week of illness. 
Shortly before her death, her parents sought medical 
care.170 
Christian Science healing. While there has been at 
least one report of a Christian Science healing of child 
with diptheria in the U.S., there are none for which the 




Requiring all parents to use medical care with their 
children burdens the practice of Christian Science. Parents 
who use Christian Science healing are sincere in their 
religious commitment. Requiring parents to seek medical 
care for their children coerces Christian Scientists into 
violating their religious beliefs. 
There are five illnesses for which the government 
has a compelling interest in regulating use of Christian 
Science treatment with children: bacterial meningitis, 
diabetes, leg bone cancer, Burkitt's lymphoma, and 
appendicitis. Each of them have been responsible for at 
least two Christian Science child faith deaths in the U.S. 
since 1967. Bacterial meningitis and diabetes are of 
particular concern, each having been responsible for five 
such deaths. Together, the five diseases account for over 
seventy percent of the Christian Science child faith deaths 
in the U.S. since 1967. Only one instance of a Christian 
Science healing of any of those illnesses is reported to 
have occurred during that period. For all five diseases, 
but especially for bacterial meningitis and diabetes, there 
is a high fatality rate without medical care and a generally 
favorable five-year survival rate with medical care.1,72 
There are six other diseases from which there have 
been Christian science child faith deaths in the U.S. since 
1967, but none of them meet this study's criteria for 
249 
compelling government interest. These illnesses are 
pneumonia, Mickel's diverticulum bowel obstruction, measles, 
brain tumor, pyelonephritis, and diptheria. All of these 
fail to meet the criterion of more than one occurrence of 
child faith death. 
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CHAPTER 12 
LEAST RESTRICTIVE MEANS 
Having established that the government has a 
compelling interest in protecting children from the 
unrestricted use of Christian Science, the next step is to 
determine the least restrictive means of meeting that 
interest. The most common recommendation is to repeal 
spiritual-healing exemptions to parental medical neglect 
statutes.1 In that scenario, Christian Scientists would be 
treated no differently than would people of other religions 
or people of no religion.2 The question is whether this 
means would be more burdensome to the practice of Christian 
Science than is necessary to protect the lives of children. 
There are at least four variables that might produce a less 
restrictive alternative than repeal: (1) the timing of 
government involvement; (2) the condition of the child; (3) 
the aae of the child as it might affect consent; and (4) the 
agent held legally accountable. 
Tilling 
There are two main different points in time at which 
the state can potentially intervene to prevent child faith 
deaths: before a child dies or after a child dies. One way 
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requires a court order of medical care; the other, felony 
prosecution of the parents. The former helps prevent the 
risk of death for a specific child. The latter 
theoretically protects other children who in the future 
might otherwise be at risk. The issue presented by these 
alternatives is specific versus general deterence. 
Anytime a child's life seems endangered from lack of 
health care, anyone (be it a relative, neighbor, or teacher, 
for example) can report the situation to the state child 
welfare agency. Child welfare workers must then 
investigate. If state agents conclude that the child's life 
is endangered, they can request emergency judicial 
intervention. Within hours if necessary, a court convenes a 
hearing at which both the agency and the parents present 
their respective viewpoints. If the court agrees with the 
state that medical care is necessary, it can order the 
parents to provide the necessary care. If the parents 
refuse, the state court can remove the child from the 
parents and appoint a temporary guardian. The guardian then 
consents to the medical care deemed necessary, and medical 
intervention commences. 
The Church maintains that state initiation of a 
child dependency proceeding is a less restrictive means of 
meeting the state's compelling interest than criminal 
prosecution of the parents. "Temporarily taking away the 
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parent's child," it says, is less restrictive than "taking 
away the parent's liberty."3 
In contrast to the Church's position, the Walker 
court argues that criminal prosecution is a less restrictive 
means of meeting the state's interest. The court advances 
three arguments against civil dependency proceedings: 
parents' preference, appropriate liability, and effective 
deterrence. 
Parents' Preference 
The court argues that it is questionable whether parents 
would prefer dependency proceedings: 
tit] is not clear that parents would prefer to lose 
custody of their children pursuant to a disruptive 
and invasive judicial injury than to face privately 
the prospect of criminal liability.* 
With respect to Christian Science cases, however, 
there are several problems with this argument. One, parents 
would need to lose custody only if they refused to comply 
with the court order. There is no evidence that Christian 
Science parents would refuse, whereas experience suggests 
parents would comply with court orders for medical care for 
their children.® Two, the court slights the fact that even 
if loss of custody were necessary, it would only be for the 
duration of the medical program necessary to get the child 
out of danger. Three, while the prospect of criminal 
liability may be private, the actual prosecution in these 
cases, which results when their children die, is anything 
268 
but private. Prosecution generates substantial publicity.c 
Four, one must consider which entity is likely to better 
articulate the parents' wishes: the courts or their church. 
Over the past ten years courts have almost universally taken 
a position in opposition to the parents' actions in these 
cases.”7 It would seem unlikely then that a court would be 
in a better position to assess parental preference than the 
parents' voluntarily joined, religious association, whose 
role it is in part to represent them in the political arena 
on this issue. 
Appropriate Liability 
A second argument advanced by the Walker court is 
specious : 
[T]he imposition of criminal liability is reserved 
for the actual loss or endangerment of a child's 
life and thus is narrowly tailored to those 
instances when governmental intrusion is absolutely 
compelled.a 
First, one wonders if there is any difference between an 
action being ''compelled" and an action being "absolutely 
compelled," aside from redundancy. But if there is, then 
from a constitutional standpoint only "governmental 
intrusion" that is "absolutely compelled" can justify 
intrusion on religious practice.9 Hence, the compelled 
governmental intrusion would be criminal liability, not 
civil dependency proceedings. 
269 
Effective Deterrence 
A third argument posited by Walker, however, is 
persuasive : 
[Clhild dependency proceeedings advance the 
governmental interest only when the state learns of 
a child's illness in time to take protective 
measures, which quite likely will be the exception 
rather than the rule. . . .10 
Relatives, neighbors, or others are often unaware that a 
Christian Science child is seriously ill and not receiving 
medical care, perhaps in part because Christian Scientists 
avoid talking about illness.11 In cases where people are 
aware, they may be reluctant to report the situation to 
authorities.12 If reported to authorities, they may 
conclude the child is receiving medical care even when it is 
not.13 Even if reported, the report may come too late for 
medical care to be useful.14 Consequently, though child- 
dependency proceedings may be less intrusive on parents' 
rights than criminal prosecution, the former are 
insufficient by themselves. H[T]he child deserves both 
avenues of protection.”1® 
Some states have attempted to solve the problem of 
child welfare agencies being unaware of Christian Science 
children in immediate medical need by including 
practitioners among professionals who are mandatory 
reporters of child neglect.16 But from both the state's and 
the Church's point of view such an arrangement is unlikely 
to be productive. It puts the practitioner Into a clear 
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conflict of interest. Her professional role and religious 
convictions predispose her to believe that the conditions of 
her patients are improving. Consequently, the more 
"objective" reporting presumably wanted by the state is 
unlikely to come from a Christian Science practitioner.2-'7 
Moreover, within the Christian Science Church the role of 
practitioners is analagous to that of pastoral counselors in 
other faiths. Requiring pastoral counselors to report to 
the state constitutes a significant intrusion by the state 
into religious affairs. 
Another possible way to better ensure that child 
welfare agencies are informed, at least concerning 
communicable diseases which are life-threatening, would be 
to expand the mandatory reporters of communicable diseases. 
Most states require education and health care professionals 
to report to the public health department cases of 
contagious disese. But at least one state law requires 
even "householder[s]" to make a report if they suspect that 
anyone in their home "is infected with a disease dangerous 
to the public health. "1B The main problem to this approach 
is that only three of the eleven illnesses, responsible for 
Christian Science child faith deaths since 1967, are among 
the diseases usually qualifying for such reporting:19 
bacterial meningitis, measles, and diptheria. Of these, 
only bacterial meningitis is among the five responsible for 
multiple numbers of deaths in the cases of this study. 
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There is, of course, the additional problem of the limited 
expertise among lay persons in identifying diseases. 
Condition 
Some advocates of holding Christian Science parents 
legally liable for providing their children with necessary 
medical care point out that such a position does not require 
that parents seek such care with "every childhood infirmity, 
however trivial" but only when lack of such care "seriously 
jeopardizes the child."20 
But while the typical parent may be able to make 
such a judgement in accord with contemporary community 
standards, the typical Christian Science parent may not. 
With respect to their understanding of the nature of health, 
Christian Scientists are not members of the contemporary 
community. They are generally far less knowledgeable about 
symptoms and even basic biology, far more predisposed to see 
changes in symptoms in the most positive light, and far more 
likely to have experienced prayer as superior to medicine in 
restoring health.21 Typical, devout Christian Scientists 
may not be capable of reacting to health information as non- 
Christian Scientists would without jeopardizing their 
religious beliefs.22 For the Christian Scientist, education 
about symptoms is education about what to fear, and fear to 
the Christian Scientist is what precipitates illness. For 
Christian Scientists to re-educate themselves so as to be 
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capable o£ viewing illness from the community perspective, 
precipitates assimilation. Furthermore, it undermines their 
ability to support their children's health in the most 
effective way that they know--spiritually. 
Consequently, in order not to chill the practice of 
Christian Science more than is necessary to meet the state's 
compelling interest, the circumstances under which parents 
must seek medical care for their children needs to be as 
clearly stated and narrowly tailored as possible. Outside 
of the most blatant kinds of situations, such as choking 
perhaps, the typical Christian Scientist is likely to see 
relatively few physical conditions as life-threatening and 
the vast majority as trivial. Knowing that the community 
conceives a much larger number of conditions to be life- 
threatening, but not knowing where that boundary lies, the 
Christian Scientist may feel coerced into seeking medical 
care when their children have "anything more than a cold."23 
If situations the community regards as medical emergencies 
are so obvious that Christian Scientists are to be 
criminally prosecuted when they misjudge them, can those 
situations not be specified? 
Some advocates for repeal argue that such 
specificity is unworkable:24 
It is virtually impossible to statutorily establish 
when prayer must give way to medical care without 
creating an enormous set of overwhelmingly fact- 
specific standards: When is a child's temperature 
too high? A child's vomiting too severe? . . . 
when are listlessness and lethargy no longer a by- 
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product of the healing process but rather an 
indication of more serious problems?23 
Those difficulties do exist. But how insurmountable 
they are depends upon the scope of the situations in which 
the lives of children of Christian Science parents are at 
risk. If one assumes that Christian Science is ineffectual 
and that therefore such children are at risk for all 
possibly life-threatening situations, then the scope is 
broad. But if one instead limits considerations of risk to 
the actual empirical record of Christian Science child faith 
deaths, the scope is fairly narrow. 
The number of illnesses from which Christian Science 
children are known to have died since 1967 is relatively 
small: eleven. For only five of these diseases is the the 
incidence of death statistically significant; i.e., greater 
than one. These five illnesses, for which the government 
has a compelling interest in restricting use of Christian 
Science with children, encompass a fairly narrow range of 
life-threatening symptoms. A child risks death from 
bacterial meningitis when both a stiff neck and a high fever 
are present. A child risks death from Burkitt's lymphoma 
when for weeks there is pronounced swelling of the face or 
pain in the abdomen. A child risks death from leg bone 
cancer when the child's leg swells Inexplicably and 
continues to do so for weeks. A child risks death from 
diabetes when recurrent vomiting continues for more than 
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twenty-four hours combined with inexplicable increased 
thirst and frequent urination. A child risks death from 
appendicitis when severe pain in the abdomen persists for 
more than four hours. 
Given the relatively narrow range of these symptoms, 
it may be possible for the state to satsify its compelling 
interest by regulation less burdensome than requiring 
Christian Science parents to (1) discern community standards 
(for seeking treatment of potentially life-threatening 
illnesses) and (2) abide by all of them. Exploring the 
feasiblity of this possiblity would require additional 
research by someone professionally trained in medicine. 
Age 
Requiring Christian Science parents to secure 
medical care for their children may impinge not only on the 
free exercise of the parents’ religion but also on that of 
their older, minor children.2* In looking for a less 
restrictive means of burdening religious practice, the 
question arises whether mature-minor children might be fully 
competent to make their own health care choices.27 If 
someone is competent, health care providers must have the 
consent of that person before putting them through a medical 
procedure. Performing a procedure without such consent 
constitutes battery. 
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At common lav, "It was assumed that parents had the 
right to make medical decisions" for their child.20 Thus, 
in the vast majority of jurisdictions in the U.S., 
"children, unlike adults, are presumed incompetent" to 
consent.20 The rationale for the presumption is the child's 
"vulnerability" while ill:30 
Children . . . often lack a clear understanding of 
illness and the natural history of disease. A 
limited life experience with sickness and pain makes 
the experience all the more unpredictable and 
upsetting. Childrent's] . . . experience with 
physicians . . may center[] around painful 
experiences and direct invasions of their bodies. 
The child's ability to cope with these stresses is 
limited by levels of psychosocial development far 
less sophisticated than those available to the adult 
patient.31 
Children are not only vulnerable, their more limited 
cognitive development impedes their ability to consent. 
Relevant to the issue of medical consent, this development 
can be viewed as occurring in three stages: children younger 
than age seven, children seven to twelve years of age, and 
children thirteen years and older.32 Children younger than 
seven frequently engage in "magical thinking when addressing 
real-life situations."33 The child may believe, for 
example, that "death is reversible" or that "his diabetes 
will . . . resolve as his common cold did."34 Though 
children between the ages of seven and twelve may understand 
their present circumstances, they often cannot comprehend 
well how this Impacts on their future. Children thirteen 
and over, however, generally possess the "cognitive capacity 
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to understand their medical problem at least as well as 
adults."33 What may be lacking, depending on individual 
maturity, is the emotional capacity. The adolescent may be 
too susceptible to peer pressure or rebellion against people 
in authority to make a mature decision about his or her own 
medical care.36 
Nonetheless, some adolescents are mature enough to 
"comprehend the nature and consequences of [a medical] 
procedure."3”7 And when that is the case, "[t]here seems to 
be no sound justification for denying [the] minor . . . the 
right to accept or reject treatment."36 
Though issues of consent usually revolve around the 
ability of a mature minor to agree to a medical procedure, 
such discretion implies, and in some cases has actually 
involved, a corresponding ability to decline medical 
treatment.3® There are two main arguments for allowing 
mature minors to consent: legal precedent and principles of 
pyschological development. 
In addition to the psychological-development 
arguments for mature-minor consent for medical care, there 
are a number of ways the law sometimes treats older minors 
as potentially just as capable as adults of appreciating the 
full consequences of their decisions. At common law, for 
example, a person fourteen years of age is "presumed to 
possess criminal capacity.""40 The Supreme Court has ruled 
that persons as young as sixteen years are eligible for 
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capital punishment and that mature minors can consent to 
abortion. 41 
Several Anglo-American jurisdictions set a lower 
majority age for making medical decisions than that of 
eighteen years of age. In the United Kingdom, for example, 
sixteen year olds,42 and in Canada, fourteen year olds, can 
consent to medical care.43 There are also some states in 
the United States in which the age of consent for medical 
care is lower than the general age of majority. In Alabama, 
the age of medical consent is fourteen years of age,44 and 
in Oregon it is fifteen.45 In Mississippi, a "minor of 
sufficient intelligence to understand and appreciate the 
consequences of the proposed surgical or medical" 
intervention is empowered to consent.46 
Church policy and the view of at least one major 
Church opponent can be construed as lending support to the 
proposition that the age of twelve is a necessary and in 
some cases sufficient age for allowing an individual to make 
his or her own decision about use of spiritual healing. 
To join the Mother Church, one must be at least twelve years 
old.4"7 Presumably, if the Church regarded persons less than 
twelve years of age as capable of making a serious 
commitment to the practice of Christian Science, the minimum 
age for membership eligibility would be lower. A prominent 
opponent of the use of spiritual healing with children has 
suggested that the age at which a child's choice of using 
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Christian Science should be legally respected might be as 
young as twelve.40 
In two of the nine adolescent cases of Christian 
Science child faith deaths, there is evidence that the 
child's wishes were to have Christian Science treatment. 
Both were children with leg bone cancer. Prior to her 
daughter's death, the mother of Ashley King called a press 
conference to inform the public that it had been Ashley's 
wish to use Christian Science instead of medical care.49 
Kris Ann Lewin was adamant in wanting to use Christian 
Science instead of medical care.50 In the other cases, 
there is no evidence that the children preferred medical 
care. 
Thus, there is a less restrictive means of meeting 
the state's interest. Children age twelve and older could 
be afforded the opportunity to convince a court that they 
are mature enough to make their own health care decisions. 
Agent Accountable 
The parent is not the only agent that could be held 
legally accountable for child faith deaths. An alternative 
would be to make Christian Science practitioners civilly 
liable. Under such a scheme, practitioners would be held to 
"a standard of reasonable care in the deliverance of their 
services."*1 One reason for treating them like "other 
alternative health care providers," instead of granting them 
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religious immunity from such scrutiny, is that they "enjoyt] 
a host of secular benefits."®2 This includes various forms 
of private and public health insurance reimbursements for 
their services.53 Another reason grows out of the common 
law of torts: 
Healers . . . have the duty to act reasonably 
because of the protective relationship that exists 
between healer and patient. The faith healer, when 
he undertakes treatment, deprives a child of other 
opportunities for care and protection of his life.54 
Civil liability of practitioners has some advantages 
over other means of meeting the state's compelling interest. 
One, there are far fewer practitioners than rank-and-file 
Christian Scientists. So to the extent that accountability 
imposes on the unfettered exercise of religion, fewer 
persons are directly imposed upon. Two, it reduces the 
more aggressive monitoring and inquiry by child welfare 
organizations that might otherwise be necessary to decrease 
the number of child faith deaths. 
But it is unclear how much of a deterrent civil 
liability would be. There are only three cases where 
parents have sued their child's practitioner.55 One was 
successful,56 one not,57 and one is pending.50 The 
successful one was a case in which the divorced, non- 
Christian Science parent did not participate in the decision 
not to use medical care. Perhaps if the law was more 
supportive of civil suits, more parents might sue. But even 
it it were, there might not be more civil suits. Aside from 
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those who have filed suits, the parents in Christian Science 
child faith death cases do not appear to be critical of 
their practitioners' performance. 
Conclusion 
This chapter has examined four ways the state might 
meet its compelling interest through a less restrictive 
means than criminal prosecution of Christian Science parents 
for failure to seek medical care for their children. One is 
more agressive child welfare intervention to secure medical 
care for children in need. A second is providing more 
specific legal guidelines for when parents are required to 
seek medical care for their children, guidelines based on 
the symptomology of illnesses from which Christian Science 
children are known to have died. A third is allowing mature 
minors who are Christian Scientists to make their own health 
care choices. A fourth is making Christian Science 
practitioners civilly liable. 
More agressive intervention by child welfare 
authorities and holding Christian Science practitioners 
civilly liable are insufficiently effective to serve as 
viable, less restrictive alternatives to meeting the state's 
interest. It may be possible to provide parents with more 
specific guidelines, but additional research is needed to 
explore the feasibility. The alternative holding the most 
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promise is that of allowing adolescents the chance to 
establish their competence in court. 
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CHAPTER 13 
CONCLUSION 
The problem this study addresses is whether parents 
using Christian Science instead of medical care for their 
children's illnesses should be prosecuted when their 
children subsequently die. The problem is addressed in 
response to four questions: 
1. What is the historical and religious context of the 
government's confrontation with the Christian Science Church 
over child faith deaths? 
2. Do the spiritual-healing exemptions to parental medical 
negligence statutes immunize Christian Science parents 
involved in child faith deaths from prosecution under other 
statutes such as manslaughter? 
3. Are the spiritual-healing exemptions to parental medical 
negligence statutes constitutional? 
4. Does law requiring all parents to provide their minor 
children with medical care violate the right to free 
exercise of religion? 




What is the context of the confrontation over child 
faith deaths? The confrontation between the Christian 
Science Church and state governments in the United States 
has deep roots. It grows out of historical struggles for 
hegemony within three pairs of often competing institutions: 
church and state, religion and medicine, and family autonomy 
and child protection. From its inception in the late 
nineteenth century, the Christian Science Church has 
frequently clashed with the state. 
The current conflict centers around Christian 
Scientists' insistence on having the freedom to persist in 
using spiritual healing even with children whose illnesses 
do not appear to be improving. They insist on that freedom 
because they experience spiritual healing as a better means 
of caring for their children than medicine. They often 
persist in using it even when confronted with signs that a 
child's health is continuing to deteriorate. Their belief 
and experience is that reacting out of fear about the status 
of an illness exacerbates the illness whereas responding 
with prayerful confidence cures it. 
immunity 
Do the exemptions shield Christian Science parents 
involved in child faith deaths from prosecution under other 
statutes such as manslaughter? It Is unclear whether the 
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exemptions should be read as a defense to such prosecution. 
Given doubt about the scope of the exemptions, lenity should 
be applied in favor of the defendants. But even if the 
exemptions are not a defense, prosecution is Inappropriate. 
Prosecution takes place under a theory of criminal 
negligence. The actions of Christian Science parents in 
these cases, however, do not constitute such a disregard of 
the risk of death or an indifference to such risk that they 
qualify as criminally negligence. 
Moreover, prosecution violates the parents' right to 
due process. Cases of child faith deaths call for 
heightened scrutiny because they are prosecuted under 
noneconomic, criminal statutes and because the conduct 
prosecuted is religiously motivated. Prosecution violates 
due process because the laws fail to provide adequate fair 
notice. Activity specifically authorized by the state (use 
of spiritual healing with children) cannot be prosecuted 
depending on its result (whether death occurs), absent a 
clear warning that prosecution is possible. Two facts 
suggest that there has been inadequate warning. One, even 
some judges have been confused concerning the extent of 
immunity provided by the exemptions. Two, prior prosecution 
of parents in child faith deaths had been based on parental 
medical negligence statutes. Revision of those statutes to 
exempt parents from culpability under the statutes misled 
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parents into believing they were without risk of 
prosecution. 
Constitutionality of Exemptions 
Are the exemptions constitutional? Some are not: 
those whose protection encompasses some religious 
persuasions using spiritual healing, but not others. This 
occurs in states that require the spiritual healing to be 
recognized in some way or to involve the use of an 
accredited practitioner. In such states, parents who from 
sincere religious motivation use other kinds of spiritual 
healing, are denied equal protection of the law. Because 
such exemptions effectively limit their application to 
Christian Scientists, they violate the establishment 
clause.1 Some have argued that all spiritual-healing 
exemptions to parental medical negligence laws deny some 
children (those whose parents use spiritual healing with 
them) equal protection of the law. But the premise for the 
argument, that medical care is safer than spiritual healing, 
is an unproven assumption generally. One could argue, 
however, that Christian Science children are denied equal 
protection when specific illnesses are involved, ones for 
which it has been empirically established that use of 
Christian Science can jeopardize their lives (see below). 
In any event, it is unlikely that a claim of equal 
protection for children, based on a child faith death, would 
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succeed in court. Only someone allegedly victimized has 
standing to bring an equal protection claim. 
Ex&£ ..Exercise of ReIIglim 
Does lav requiring all parents to provide their 
minor children with medical care violate the right to free 
exercise of religion? With respect to freedom of religious 
belief, prosecution has often violated the defendants' 
freedom. In many cases, the government has impermissibly 
inquired into the veracity or orthodoxy of those beliefs. 
While such inquiry may not be inevitable, the law's use of 
the reasonable-person standard of objective negligence makes 
impermissible inquiry likely. 
With respect to freedom of religious conduct, the 
lavs under which parents are prosecuted violate free 
exercise. They fail to satisfy the Sherbert test. First, 
prosecution places a burden on the defendants' religion: 
Christian Science parents are sincere, and any lav requiring 
them to use medical care with their children coerces them 
into violating their religious beliefs. Though the 
government has a compelling interest in restricting the use 
of spiritual healing with children in some life-threatening 
situations, the way the law is currently being applied is 
not the least restrictive means of meeting that interest. 
Based on the empirical record of known child faith 
deaths, the number of medical situations for which Christian 
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Science children are significantly at risk of death is 
limited: bacterial meningitis, diabetes, bone cancer, 
Burkitt's lymphoma, and appendicitis. An initial analysis 
of the symptoms of those illnesses suggests that it may be 
possible to tailor the law more narrowly so that it applies 
only to situations for which the risk to Christian Science 
children has been empirically demonstrated. Determining 
whether such tailoring is feasible would require further 
research. 
Regardless, the law could be made less restrictive 
by lowering the age of majority for making one's own health 
care choices. Adolescents who are Christian Scientists 
could be afforded the opportunity to convince a court that 
they are mature enough to decline medical care. 
Conclusion 
Spiritual-healing exemptions to parental medical 
negligence statutes should be revised but not repealed. As 
currently written, most violate the establishment and equal 
protection clauses, and prosecuting parents under them 
violates the Fourteenth Amendment's due process clause. 
For the vast majority of health conditions, including those 
generally deemed life-threatening, the empirical record 
fails to demonstrate that use of Christian Science with 
children places them at greater risk of death than use of 
medical care. Some restriction on the use of Christian 
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Science with children, however, is warranted. With respect 
to several illnesses, the record demonstrates that they are 
at far greater risk of death than if they were to receive 
medical care. For at least those situations, the state's 
interest in protecting children's lives is overriding. 
NOTE 
xNevada and Tennessee are exceptions. See chapter 9. 
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